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Record Type: Record 

To: Elena Kagan/OPD/EOP. Sally Katzen/OPD/EOP 

cc: Laura EmmettlWHO/EOP, Cecilia E. Rouse/OPD/EOP 
Subject: H1 B visas 

Elena/Sally, 
Peter tells me that Kennedy is presenting his bill on Wednesday. The Abraham bill is scheduled for 
mark-up on April 2nd. Ceci and I are working on the Presidential statement, and should have 
something for you to look at tomorrow. Thanks. 

Julie 



Draft March 16, 1998 

Major Initiatives to Educate and Train U.S. Workers for 
Job Openings In High-Tech Occupations 

I. Short-Term Administration Initiatives 

Expanding industry involvement in school-to-work -- The Department of Education and 
Department of Labor will provide up to $6 million in grants to industry groups that expand 
private sector involvement in school-to-work. 

Continuing the national dialogue -- The Department of Commerce, in cooperation with the 
Department of Labor, will convene four town-hall meetings in 1998 for the purpose of discussing 
information technology workforce needs, identifYing best practices, and showcasing successful 
models of training and educating workers for IT jobs. 

Improving the Organization of the Labor Market - The Department of Labor is providing $8 
million to integrate the America's Job Bank (AJB) and America's Talent Bank (ATB), accessible 
on the internet, to enable employers and workers to list and access both employer-posted job 
openings and worker-posted resumes in one integrated system. 

Upgrading the skills of the existing workforce - The Department of Labor is undertaking the 
following initiatives focused on educating and training workers for jobs requiring high-tech and 
information technology skills: 

• Technology Demonstration Project -- A $6 million DOL grant program to establish 
innovative partnerships between the local workforce development system, employers, 
labor organizations, training and educational providers and others, as appropriate, to train 
dislocated workers for jobs requiring high-tech skills. 

• Information Technology Training in Washington D.C. Metropolitan Area -- A DOL grant 
of up to $17.5 million to: (1) foster partnerships between the local workforce development 
systems in the Washington D.C. metropolitan area, information technology employers, 
labor organizations, educational and training providers and other appropriate institutions; 
and (2) to train up to 2,500 workers in the Washington D.C. area in information 
technology skills. 

II. New Governmentllndustry Partnerships 

Expanded Industry Participation in Workforce Development Initiatives -- Employers facing 
skills shortages, particularly information technology firms, would agree to expanded participation 
in relevant workforce development initiatives, such as School-to-Work and America's Job Bank. 
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• School-to-Work - Major employers would make firm commitments to: (1) serve on the 
National Employer Leadership Council; (2) sponsor and help design local school-to-work 
programs, including Tech Prep programs, in conjunction with the relevant school-to-work 
partnerships; (3) provide mentors needed to make these local school-to-work programs 
effective, either through telementoring or through adopt-a-school; and (4) hire students 
who successfully graduate from such programs. In this regard, major employers would be 
challenged to replicate successful models undertaken by individual IT companies, 
including: 

the Hewlett Packard e-mail telementoring program to help students in school, with 
an emphasis on math and science; 

the Novell partnership with high schools that allows high school grads to get a 
Certified Network Engineer certificate in addition to a high school diploma; and 

the Cisco program to set up learning academies in high schools located in 
empowerment zones. 

• America's Job Bank -- Major IT employers would commit, like IDM currently does, to 
post all of their job openings on America's Job Bank. In return, DOL could commit to 
putting a "hot button" on the AJB for major IT occupations. 

New Industry Initiatives -- Major IT employers could be challenged to undertake new initiatives 
including: 

• Partnerships with HBCUs -- IT companies could make one or more HBCUs a center of 
excellence in IT, by helping them develop a better IT infrastructure, upgrade the skills of 
their computer science facuity, and providing additional scholarships for those who pursue 
computer science careers. 

• IT Training all the WEB -- IT companies could work together to make training in IT skills 
more readily available on the Internet. 

m. Long-term Initiatives 

Regional Skills Partnerships -- A new program could be established through legislation to 
address skill shortages through Regional Skills Partnerships. Building on the Washington D.C. IT 
training project and the Technology Demonstration project, currently being designed, this new 
program would provide federal grants to regional consortia of stakeholders in the State and local 
workforce development systems to establish regional planning mechanisms focused on regional 
skills needs, industry training consortia, or a combination of the two. 
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• Critical Skills Needs - The objective would be to: (I) identifY local, State and regional 
skills shortages and assess the extent to which U.S. workers are being educated or trained 
in the needed skills; (2) establish innovative partnerships among stakeholders in the 
workforce development system -- State and local-elected officials, employers, labor 
organizations, training providers, community colleges and 4-year colleges -- explicitly 
focused on skill shortage areas; and (3) develop and implement strategies to better focus 
existing training and education programs on these skill shortages, including the 
development of new training programs. 

• Industry Training Consortia -- The objective would be to integrate and/or develop 
regional and local training and employment resources, and apply them to meet the current 
and future skills needs of regional employers in specific industries or for occupations 
common to a region. 

Grants to establish these Regional Skills Partnerships, whether focused on critical skills needs, 
industry training consortia, or both, would be awarded through an open merit-based competition 
to proposing entities best qualified and positioned to achieve these objectives. To the extent that 
the grants are used to establish industry training consortia, matching funds from State and local 
government and/or private industry would be required. Funding for these grants might require a 
total of $50 million per year to ensure an adequate nationwide response to critical skills needs. 
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Department for Professional Employees, AFL-CIO 
815 16th Street, N.W., Washington, D.C. 20006 

The Honorable Orrin G. Hatch 
Chairman, Senate Committee On the Judiciary 
SD-224 Dirksen Senate Office Building 
Washington, DC 20510-6275 

Dear Chairman Hatch: 

March 4, 1998 

I write on behalf of the AFL-ClO Department for Professional Employees (OPE) regarding 
your committee's recent hearings on high tech workers and immigration policy .. The DPE comprises 
22 nalional union organizations that represent approximately three and a half million of America's 
most highly skilled professional and technical employees. I respectfully request that this letter be 
made a part of the record for these hearings. 

Mr. Chairman, our affiliated organi71l1.ions and the people they represent are deeply 
concerned with the issues being considered by your Committee and will be greatly affected by any 
decisions the Committee may make with regard to them. We are especially disturbed by proposals 
that would enlarge the number of non-immigrant professional "guest" workers beyond the numbers 
that now enter the country under an array of provisions in immigration law. We believe that in the 
long run legislative programs that encourage' a greater dependence on overseas sources for high 
skilled workers will prove harmful to the interests of professional WOlken in America as well as a 
detriment to those who seek to encourage, educate and tnUn a strong capable competitive work force 
that will help our country com~e and prosper in the next century. 

Without doubt the information technology (I.T.) industries are experiencing growing pains 
not unlike those endured by other new, evolving industries. They should be helped as they seek to 
better 11llIDI1ge and develop the considerable wealth of human resources available in our country. 
Since these'industries haVe chosen to rely heavily on a contingent work force - e.g., temporaries, 
part-timers, independent contractors - they f8ce unique problems with regBId to training, retraining 
and retention of personnel. With regard to training, they should be and are being helped by 
government at all levels, by educational institutions and by both private and public training 
programs. 

Telephone: (202) 63~320 Fax: (202) 628-4379 ...... E-Mail: DPEAFL@aol.com 
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Within the industry itself more must be done to retain and retmin experienced workers. The 
industry's record of retaining and employing older (over 40) workers has been strongly criticized 
(see enclosed New YPrk Times article). 

And there is room for the industry to greatly improve its recruitment of women and 
minorities. For example, while the participation rates of women in the various professions have 
increased dramatically in the past ten years, the involvement of women in key I. T. professions such 
as engineers, computer system analysts, etc., has lagged signifiClUltly. 

Belatedly, the LT. industries are beginning to recognize their shortcomings with regard to 
human resource management and they appear to be making corrections. 

Is all of this activity too late and too little? We think nol We believe the outside assistance 
being provided and the industry reforms mentioned above are appropriate and sufficient responses 
to the magnitude of the current and potential demand for I.T, workers. 

'. 

A quick fix solution such as that being contemplated in proposals to gre;¢y expand the flow 
of foreign "guest" workers into these and other Industries through the H·l(b) program is not 
justified. Like the use of a drug - it may tempomrily relieve the pain bllt it could also encourage the 
postponement of any real treatment of the underlying cause (e.g., benerBiJd more education, training, 
retraining, retention and recruitment efforts, etc.). And.it could be aiidictive. By encouraging a 
dependence on foreign rather than domestic sources for high skilled talent, the immigration option 
could be counterproductive and harmful to the best interests of the country and the Industry. 

Allegations of major shortalt;cs In th~· information technology (I.T.) 
occupations an u~founded. . 

Alannist claims that our nation faces an extreme shortage of skilled worlc:ers to serve its 
growing information technology based industries rest largely on studies initiated and supported by 
those who stand to gain from an oversupply of such workel's -. ~ employers and "purchasers" of 
I. T. skills. Two such studies and the conclusions drawn bY, .them: have been cited repeatedly to the 
committee and to the media. One was prepared last year by the Information Technology Association 
of America (lTAA). The other is an update of this ITAA report done at-the Virginia Polytechnic 
Institute. . ., ,,, 

In his testimony before the Committee on February 2S Dr. Robert Lerman, Professor of 
Economics at American University, raised serious doubts about the reliability of these studies. He 
is not the only one to question their usefulness. For example, Rochelle Gamer and David Weldon 
writing in Cgrnp"WWOrld. a leading observer of the information technology industries, have 
criticized both the methodology and the conclusions reached In these reports. (See The Numbers 
Game and Trans/arming the Woriforce, Cnmputsrwodd• Jan. 21, 1998 and Feb. 2, 1998.) 

2 
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Both Computerwor!d and Dr. Lerman point out that an important indicator of a worker skill 
shortage is markedly rising salaries for the possessors of the skills in demand. Figures cited to the 
Committee by Dr. Lerman demonstrate that this has IlQ1 happened with regard to I.T. workers. 
ComputerworJd also reports that in recent years it "has seen precious little growth in I.T. workers 
pay. Annual increases in I.T. salaries have often beenhl:km: the national average for all Industries." 
(Computerworld. 2/2/98, cited above). Despite widely publicized claims of high salaries to 
encourage new entrants into the I.T. fields,lnfonnation gleaned by the Economic Policy Institute 

. (EPl)from the National Association ,,{Colleges and from employers' salary surveys between 1989 
and 1996 indicate that salaries offered new college graduates in the fields of computer science, 
computer programming and computer engineering actually deellDed during the period (see attached 
chart). 

Beglimirig in 1996; surveys iDdiclite that a tuIn-around took place and that salaries are rising 
but tbe change is too recent to call a trend and the reaBons for It are DOt yet clear. 

One possible explanation could be found in the sh~rt.tenn shortage of programmers linked 
to the effort to resolve the Year 2000 ''bug'' to which Dr. Lerman refers in his· teStimony. BLS data 
shows a 4.6% increase in real medillll salaries for pro~mers between 1990 IIIld 1997 but 
practically I.lD increase for computer systems analysts and a 5.2% deCline for electrical and electronic 
engineers durins the same period. ' .• ".~ . . ' . 

It should be noted that this data and other wage information recently provided by private 
surveys do not take into account rising hours of work and a consequent reduction in hourly pay for 
I. T. salaried workers. For example, BLS reports that in 1997 the medillll weekly pay for computer 
systems analysts was $918. However, as professionals; .. 9l1Ch workers are exempt from FLSA 
maximum hour regulation and many are known to work hi exce~s¢ 40 hours per week. Assuming 
a fifty hour worlc week which is not uncommon among such professionals, the median hourly pay 
for a computer systems analyst in 1997 could actually be. $18.36 - not mticb better than union 
blue collar worke1'll and less thaD many. :;' . 

Clearly more information is needed before your commiitee ami'the Congress can properly 
judge the dimensions of the alleged shortage. What has been presented thus far indicates, at most, 
temporary "spot" shortages of some but not all I. T. skills. This is not an: 'Unusual situation for II 
growing industry and it hardly justifies a major revamping· of¥>licy that will affect ill non· 
Immigmnts covered by the H·I(b) category. At this juncture we suggest that it would be far more 
prudent for the Committee to initiate a more carefiilly drawn investigation of the situation as has 
been suggested by Senator Warner in his bill, S 798 (now incoJporated in S. 1186). This legislation 
calls for the establishment of IIIl Information Technology Worker Shortage Commission that would 
"conduct a thorough study of all matters relating to the shortage of information technology workers 
in the U.S." Among the inatters that would be studied are: (a) the causes of shortages, (b) the 
solutions IIIld (c) the relative efficacy of programs to provide for IIIl increase in the number of 
technology workers. 

3 

-------------._-----------_ .. _-"---



SENT BY: XEROX Telecopier 7017: 3-10-96 :11:50AM : DPE/AFL-CIO" 4562676:# 5/10 

We would welcome an opportunity to work with members of the Committee and others to 
ensure that such an investigation is done thoroughly and expeditiously. 

There Is no "Crisis." The demand for I.T. worken doubled In the past 
ten yean and was satisfied. The delliand may double agaiD in the next 
teD yeai'll but there are ample IndicatiODs that agalD. It will be met. 

According to the Department of Labor, employment in the comp~ and data processing 
services industries will double between 1996 and 2006. This is impressive and, on the surface, may 
appear to, pose an overwhelming challenge until one recognizes that employment in this sector 
already doubled during the past ten years without recourse to major increases in I.T. workers from 
abroad. 

Our affi1iated otgBnimtions and the professional and technical workers who comprise their 
membership are well aware ofprcvious occasions when employers seeking a larger than nteded 
labor pool cried ''wolf' in order to prompt Congress and others into serving their purposes. Some 
of us also recall the dire warnings of economic decline if more key punch operators were not 
available; others remember a time when it was predicted there could never be enough switchboard 
operators to operate the manual switching systems in usc before the development of automated 
systems. We have members who were among the thousands of young Americans who were urged 
to train IUld educate themselves in the sciences and engineering only to suffer the vicissitudes of 
changing technology. defense and space related budgets, and corporate "rc-cngineering" or 
downsizing. Once again we arc being treated to glowing predictions of a booming demand for 
workers and warnings oflooming skill shortages. But, as before, there are changes in the wind that 
temper these predictions. Below are some which the Committee must take into consideration: 

1. The current effort to i!ddrcss the "millenium problem" is employing countless thousands 
of I. T. workers. In part driven by this unique situation, American compllllies may spend 
as much as 9% of their revenue on information technology this year. However, this 
cxpenditme is expected to decline to a more reasonable S· 7% in the next few years. (See 
Pressure Gap; Transforming the IT. Work Force, Cgrnmrterwprld. 212/98). With the 
end of year lOOO projecta, delll.lU1d for LT.laborwW cool and Iarae aumhel'll on.T. 
people will alliin be "at Uberty." 

2. New technologies behig introduced with increasing rapidity arc makjng powble far more 
efficiCDt ways to produce software, store and retrieve data, speed up computations and 
in other ways improve the productivity of the I.T. work force. lronil:ally, the new 
teclmologiea being developed by the I.T.lDd1Utriealerve to increue productivity 
and reduce the amount of labor needed withfD. the LT. industries 81 well 81 ID 
othen. (See The Software and Engineering Industries: Threat.ned by Technological 
Change, William Goodman, Monthly Labor Review. 8/96.) 
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3. Cut backs in defense spending and related purchases of engineering and computer 
services that began with the ending of the cold war can be expected to continue. This, 
too, will have the effect of loosening up the labor market for other I.T. work. (See 
Monthly Labor Review article cited above.) 

4. Advances in communicatioDS technologies are making it easier and cheaper to have 
some engineering and programming work done abroad. Firms such as Texas 
Instruments, IBM and Motorola have operated in Bangalorc, India for several years. The 
main draw is the ready availability of"exbemely cheap talent" (EIIJ Yiewswjre, 5195). 
As their markets expand overseas, American I.T. firms will develop operations that are 
closer to those DlIU'lcets and, to the extent that the new technology makes it possible, they 
will export jobs to where the labor costs are the cheapest. 

S. The number of computer science degrees (bachelors, masters and doctorates) has been 
. rising since 1992 according to Rochelle Gamer writing in Comput!!TWQTld (212198). She 

goes on to report anecdotal evidence: indicating that "45,000 to 50,000 students per year 
will graduate from universities during the next few years with LT. related degrees," 
Speakers at the national I.T. Worle Force Conference that took place in California at 
Berkeley in January confinned Ms. Gamer's observations. Professors Lynn (University 
of California at Berkeley), Spencer of Penn State University and Matloff of the 
University of California at Davis all took issue with those who claimed that enrollments 
were declining. Add the growing numbers of college educated people Who, historically, 
retrained or cross-trained to provide the bulk ofI.T. employment and, as Ms. Garner 
says, "its quite posaible that the nation could get its annual dose of 95,000 worken" 
- the number which the rosiest predictions say will be needed. According to the National 
Science Foundation. only 290/0 of all computer professionals now working received their 
degrees in computer fields. Others were educated in engineering, the natural sciences 
and liberal arts. 

There is a strong promise, therefore, that as the I.T. industries continue to improve salaries 
and working conditions they will find an ample pool of skilled and able workers. A surge of low­
paid, temporary workers from abroad, however, could discourage this from happening. 

Removing the cap on H-l(b) visas Is a "scatter shot" approach to the problems 
of the I.T. industry •. 

The H-I (b) provision provides for the importation of highly trained people engaged in 
numerous professions from music teachers to physicists; micro-biologists to fashion models. Not 
all of these people are in short supply and no argument has been lDIIde that the H-l(b) cap should 
be raised for all of them. Nevertheless, the problems of the I.T. industry are being used as an excuse 
to open wide the gates for aU professional workers. If this happens, some occupations will face an 
oversupply, a diminishment of pay and benefits and - eventually - a migration of American workers 
out of the impacted occupations. Dr. Lerman noted that such a counterproductive effect could be 

s 

-_._-----------------------_._ ....... _--
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experiencecl in the r.T. sector as well. Others have noted that legislative programs to expand 
. employment opportunities for foreign nurses during the 1980' s (the now defunct H-I (Il) program) 
actually exacerbated a shortage by encouraging employers to rely on overseas sources rather than 
increasing training, improving working conditions and adopting other more effective methods for 
promoting nursing within the U.S. Since this program ended, the supply of nurses and the strength 
of the nursing professions have been improving. ' 

Expansion of the H-l (b) program so as to encollI'llge a greater relillllCC on foreign skilled 
workers regardless of occupation is uncalled for and we urge you to reject such an approach, 

Furthermore, the H-I (b) program is a flawed program. This was documented in a 1996 audit 
conducted by the Labor Department's Inspector General. The H-l(b) program, it said, "serves as 
a probationary lIy-out employment program for: illegal aliens, foreign students and foreign visitors " 
The Department has responded to this criticism with many constructive suggestions the most recent 
of which are outlined in the testimony given this commi~ by Mr. Ray Ubalde, Acting Assistant 
Secretary. We commend his proposals and urge you to endorse changes in the law that would: 

" 

• prevent employers from recruiting foreign workers to replace laid-off "or otherwise 
displaced" U.S. workers; , 

.. : . ~. 

• require thIlt prospective employers demo~, they have'made a bona fide attempt to 
recruit workers domestically; , ." . 

• limit the H-l(b) visa to three years - Ii term which should be sufficient to tide an 
employer over until sourocs for U.S. based workers can be located and developed. The 
originaJ. intent of the H-l(b) provision was to pnmdctmmomrv assistanee to employers 
who find their labor Dlarket in tempomry short supply. 'This change will help get the H-
l(b) progmm back on course.' , .•. 

We note that employers appearing before your ColllIilittee claim a desire to recruit the "best 
and the brightest" from wherever they can be found. And yet, as the Iiispector General found, the 
H-l(b) provision is being used to recruit inexperienced, entry-level personnel. To deter this practice 
in ~e future, we recommend that employers of H-l (b) talent be required.m pay at least 5% above 
the prevailiDg wage for such workers. This may not ensure that 9ply' the'"best and brightest" will 
be recruited but it will discourage the promiscuous use of these visaS for workers boasting little more 
than average skills and experience - easily found within the U.S. labor market. For the same reason 
we also suggest that - with regard to the recruitment of aliens who are only recently graduated and 
lacking any real experience - a requirement be added that they show evidence of having graduated 
in at least the top tenth percentile of their class. 

, . 
Mr. Uhalde contends that the reforms he suggests would do much to return the H-l(b) 

program to the purposes for which it was originally intended and discourage abusers of the program. 
We agree. Reform of the H-l(b) prognun BloDg the liDes BQggested above WDuld, by IcreeDiDg 

6 
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out abusers and others who do not faee skiD shortages. preserve thousands ofvisas for workers 
whose employers truly Deed them to supplemeDt rather than agpPIaDt U.S. based workers. 

In cODclusion - --

We are convinced that America's superior higher education institutions coupled with training 
programs that are adequately supported at all levels of government and joined by the efforts of I. T. 
industries willing to improve their human resouroes management will produce a wade force that will 
continue to 11lI1kc our I.T. industries the envy of the world. We believe that an over-weaning, 
~ustified policy that encourages 11 dependence on non-immigrant workers for skilled human 
resources will inevitably undermine this effort and damage our nation's long-term competitive 
position. 

Two years ago Secretary Reich pointed out: "Too many employers are using the H-l(b) 
program to avoid their responsibility to train U.S. workers for high tech jobs." And former Senator 
Alan Simpson (R-WY) agreed (Hearing, Senate Subcoinmittee on Immigration, September 28, 
1995).,.: 

For these reasons we urge you and your Committee,to improve the H-l(b) along the lines 
suggested above and reject proposals to expand the number of foreign 'Workers that can be imported 
under this program, ' ;" . 

~ ...... 
o:"!'" • 

Sincerely, 

101m! 

cc: Members of the Committee 

Enclosures 

7 
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Wage Offers to New College Graduates, 1989-96 

Annual SBlm:y ($1926) 

Major Percent Chanee 
Computers: 

Computer Science $,36,263 

Computer Pro~,g , , $ 35,829 

Computer Engbieer $ 38,268 ' 

,,' 
- .: ..... 

..•.. 

," 

',' " 

. ~" 
~.' .:. 

$ 35,222 

$ 32,546 

$ 37,529 

-2.9% 

-9.2% 

-1.9% 

Source: BPI analysis of National Association of Colleges and Employers' salary surveys. 
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To: Cynthia A. Rice/OPO/EOP, Bruce N. Reed/OPO/EOP, Elena Kagan/OPO/EOP 

cc: Julie A. Fernandes/OPO/EOP 
Subject: NEC E&T Work Group--Skills Shortages 

Just a quick update on where this group is heading. The group includes DOL, Ed, and Commerce, 
along with CEA and OMB. It ismeeting twice a week, focusing primarily on how to address the 
skills shortage issue raised by the IT industry, but also keeping a broader focus on other critical 
skills needs that may emerge. As you know, this is in the context of the H1 B immigration issues 
and making sure we focus first on doing all we can to prepare American workers for these Joos. 
The group has identified a list of short and long-term strategies, including things industry can do, 
things the public sector can do, and things we can do together. g"OL is very concerned that 
whatever happens builds on the soon-to-be reformed workforce develo ment system. The last 
meeting focused on fine-tuning something that cou e part of a Kennedy legislative 
package--particularly the last bullet below. Let Julie or I know if you have any questions/concerns. 

Highlights of possible initiatives: 

• expanding industry involvement in school-to-work, 
• continuing that national dialogue through 4 Commerce/DOL town hall meetings, 
• building on America's Job BanklTalent Bank--DOL's on-line labor matching services, 
• $6 m DOL Technology Demonstration Project to establish partnerships to train dislocated 

workers for high tech jobs, 
• encourage IT employers to partner with HBCUs and provide training on the internet, 
• D.C. Area IT Training Grant--up to $17.5 milion for regional partnership between DCN A/MD 

workforce system, industry, labor, education and training providers, to retrain 2,500 dislocated 
workers, 

• fund approx. 120 regional critical skills partnerships (name is up for grabs). preferably through 
HB1 visa fees. These would expand on the Technology Demo Project and D.C. area grant 
concepts and is similar to proposals advanced by PPI and Congressman Moran. Would be 
competitive grants of around $400,000, Primary focus is to bring the industry and workforce 
systems together in a. region to do coordinated planning, with actual training services funded 
through employers or existing workforce/education system. 
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The President supports efforts in tlu e~1 9 tg dS"ilQP 8 99FF1Il.el'l6Rlliue 
legislsr;· '? Ii i II ;e to address the increasing demand for skilled workers. Investing 
in training and education is the cornerstone of s:aeIora package to sustain our 
economic growth and make sure that all of our people benefit from this growth. 
Key components of this strategy are our HOPE Scholarships, the Lifetime Learning 
Tuition Credit, the expansion of Pell Grants, and the extension and expansion of 
Section 127 (that excludes employer-paid tuition assistance from income). This is 
also why it is critical that Congress pass the G.!. Bill for America's Workers this 
spring . 

..:rbp gd3er !I, Rtb' cprnpOAQAt 1° 5 'ling w: adequate scppl, of skilled VVOik6iS ttl 

P.02 

~ot i"iI"st j ft88de is refe,,,, 8f tRS 8b1Fr8"t 1118 uisa program. Since 1993, this 
Administration has sought reforms of the H1 B program, S1II0'" lI&requiring -\s'd..u.~ 
employers to "recruit and retain" U.S. workers before hiring temporary foreign 
workers, prohibiting lay-offs of U.S. workers to replace them with foreign 
temporary workers, and reducing the maximum stay for H 1 B workers from 6 to 3 
years. These reforms, if enacted, would helplb target Hl B usage to industries and 
employers that are exhibiting genuine labor shortages. 
~~ \~~[\S \~tl,.,-:::. \S"">~\ ,.q';,(j a..J. .. p Q J..., c.c\.d·· p ~ 

With CO!:J1mitmBRts to Gdtlcation and protection Of A r=Rerisan 'tverlters, it 'Mo"ld be It: ~n..'J _ 
.allpropllate to I espolld 10 the snort-term concerns to IncreaSe the namber of visas +<r ""' l!f'& 
fer tefflJ36FBF",. foreigli voolkers. Selialo. Kelilledy's bill piovides for such an 
increase for ttle Ae>tt three vears 8S \'4cll as for Some 01 the 10lly-lelill strategtes 
tl:lat 'N8 &blppertc:yl'fis bill is the appropriate vehicle for addressing the labor market 
needs of our rapidly changing economy. . 
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Statement 

NO SHORTAGE OF mGH -TECH WORKERS 

Allegations of major shortages in information technology (l.T.) skills are greatly 
exaggerated and largely UJJSUpponed by objective economic measures. Alarmist claims that our 
nation fuces an extreme shortage ofhighIy-skilled and professiOnal workers to serve its growing 
infonnation tecbnology-based industries rest on studies initiated and supponed by the very 
employers who stand to gain the most from an oversupplyofl.T. workers. 

Without a doubt, the information technology industry is experiencing growing pains -
not unlike those endured by other new, evolving industries. But much ofit is self-inflicted,. 
created by short-sighted human resource policies and a lack of effective tIajning and education 
programs. 

But increases in the demand for workers should not be viewed as a crisis but as a 
challenge to the industry and as an opportunity for American workers to learn new skills and earn 
more money. Given the tools, American workers will rise to the challenge and meet the demand. 

The current situation simply does not V<iBIIant a major overlIaui of U.S. inlmigration law. 
The Clinton Administration must resistpressw:es to greatly expand the flow of "guest" workers 
by lifting immigration limits in the so-<:alled H-l(b) visa category; Removing H-l(b) limits 
which already allow for 65,000 highly-skilled and professional people to enter annually is 
un.called for. 

The Administration should bring together employers, ...mcators and labor to develop 
education and training programs to e:ohance the skills of U.S. workers to meet the industry's 
employment needs. Since the induslIy relies heavily on a contingent wodcforce of temporaries, 
part-timers and coninctors, it faces unique training and education problems as each firm lacks 
the necessary incentives to make crucial investments in their workforce. Increasing the 
availability offoreign guest workers will only exacerbate this situation by allowing the industry 
to continue to ignore its ~nsibiIities. 

The industry must do. more to retain and retrain experienced workers. The involvement 
of women and people of color as engineers, computer system analysts, and in other technological 
roles has lagged significantly. And it must do more to encourage their participation in the LT. 
professions. 

So that our nation may take advantage of the opportunities cre"lcd by 2. rising demand for 
r. T. sl:iJis. the AFL·CIO reC0:~mcJ:id:;: 

1. Expanded training, apprenticeship, edw::ation and retraining programs to improve the. 
high-tech skills of U.S. workers. 
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2. Increased recruitment ofwomea and people of color into I. T. jobs. 

3. Greater efforts at retraining and hiring older, experienced I. T. workers; 

4. Improved pay and working conditions and a reduction in contingent employment 

5. An in-depth investigation by Congress oflong-tenn I.T. employment needs. 

The AFL-ClO further calls for roonn of the H-I(b) immigration progxam to prevent 
abuses by employers that reduce job opportunities for U.S. \,,"orkers. Specifically, the 
AfL-.CIO seeks changes that 

L Prevont employers from recruiting guest workers to replace laido()ff"or otherwise 
displaced" U.S. worlrers. 

2. Require that prospective employers demonstIate they have made a bona fide attempt to 
recruit U.S. workers. 

3. Limit the H-l (b) visa to three years, a period of time which should be sufficient to 
provide an employer with temporary help until U.S.-based workers are trained and 
recruited or a short-term project is completed. 

We believe 1hat filese reforms in file H-l(b) prognun will assist employers who truly need 
to supplement their workforce with talented and energetic guest workers to address' short-term 
needs, and will do much to stop' abuSes by other employers who use these workers to undercut 
the economic position of workers in the United States. Immigration has, and will continue to be, 
a source of richness for our economy and our culture: we must not let the shortsighted hUIllllIl 
·xesollICC pmcticcs of the infoanation technology industry tum the HI-B progxam into one in 
which working people are file loSers. 
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Lack of Tech Workers Disputed 
Flaws Weaken Reports Claiming Shortage, GAO Critique 
Says GkM 
By William Branigin 
Washington Post Staff Writer 
Monday, March 23,1998; Page A02 

~Yr. 
,julie 

The General Accounting Office is disputing recent reports by the 
Commerce Department and a major trade association that describe a 
growing shortage of computer workers. 

In a report to be released today, the GAO says an influential 
Commerce Department study, "America's New Deficit: The Shortage 
ofInformation Technology Workers," issued in September, contains ] 
"serious analytical and methodological weaknesses" that undermine a 
conclusion that such a shortage exists. 

The GAO, the investigative arm of Congress, also criticized the 
Information Technology Association of America, a trade group 
representing 11,000 employers nationwide, for reports that raised 
alarms about a "severe shortage" of computer workers based on job 
vacancies in a sample of companies. The GAO questioned "the J 
reliability ofIT AA's survey findings," saying they were not supported 
by sufficient data. 

The GAO said it did not independently analyze the supply of 
information technology workers, and it cautioned that weaknesses in 
the Commerce Department's report do not necessarily mean there is 
no shortage. Rather, it said, additional information is needed "to more 
accurately characterize the IT labor market now and in the future." 

In response, the Commerce Department backed away from what the 
GAO said were the conclusions conveyed in the title and introduction 
of the report. Gary R. Bachula, the acting Commerce undersecretary 
for technology, wrote to the GAO that the report showed "clear 
indications of a tight labor market" for computer workers, but denied 
that it concluded there is a shortage and said it was "never intended to 
be an exhaustive analysis." 

Demonstrating the existence of a worker shortage is crucial to the 
industry's efforts to raise a cap on a controversial visa program that 
allows as many as 65,000 foreign workers in "specialty occupations" 
to come to the United States each year for stays of up to six years. 

Industry leaders and congressional supporters say the cap on the H 1-B 
program this year is expected to be reached by Mayor June and that 
thousands more skilled foreign workers are needed immediately to 
keep U.S. high-tech companies on the cutting edge against global 
competition. 

03123/98 12:55:58 
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Sen. Spencer Abraham (R-Mich.), chainnan of the Senate 
immigration subcommittee, introduced legislation this month to raise 
the program's ceiling to 90,000 visas a year. His counterpart in the 
House, Rep. Lamar S. Smith (R-Tex.), said he also supports an 
increase. 

"If restrictions prevent American companies from meeting their labor 
needs ... these companies will increasingly locate their facilities 
offshore," Abraham said in a hearing. 

Critics, including labor advocates and some administration officials, 
say the HI-B program has been widely abused. High-tech employers 
tout it as vital in recruiting the world's "best and brightest." But it is 
more commonly used to hire entry-level computer programmers in 
conditions resembling indentured servitude, since these employees are 
bound by the program to the company that petitions for them, the 
critics say. 

They say the industry loves the program mainly because, by 
increasing the supply of workers in a key sector, it helps hold down 
wages in a tight market. 

In its report, the GAO said that while the Commerce Department may 
have accurately portrayed growing demand for computer workers, it 
did not adequately document the likely supply. The department cited 
projections that from 1994 to 2005, the United States would need 
more than I million computer programmers, systems analysts and 
computer scientists and engineers to fill an average of 95,000 new 
jobs a year. 

In contrast, the Commerce report noted, fewer than 25,000 U.S. 
students earned bachelor's degrees in computer and infonnation 
sciences in 1994, down 40 percent from 1986. "We clearly have a 
very significant supply problem," Commerce Department general 
counsel Andrew Pincus said. 

The GAO said the number of graduates in these fields proved nothing. 
According to the National Science Foundation, it said, only about a 
quarter of employees in computer and infonnation science jobs in 
1993 had degrees in those disciplines. 

The GAO also said that rising salaries for computer professionals -­
presented as further evidence of a worker shortage -- were consistent 
with "salary increases for other skilled occupational categories over 
time." 

© Copyright 1998 The Washington Post Company 
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"lbe President strongly supports the principles Senator I'einstein and Senator Kennedy set forth to 
address the rapidly growing demand for skilled workers in certain parts orthe information 
technology sector. The Administration agrees that a measured, short-term response 
--- taking as its top priority finding, placing, educating, and training U.S. workers --- will assure 
U.S. workers good jobs at rising wages, secure a supply of home-grown skilled workers for the 
IT industry and other high-tech employers, and minimize long-tem1 risks to OUr immigration 
system. 

As Senators Feinstein and Kennedy have stated: 

• (Jur flrslpriority must be 10 help Us. workers get the skills they need to sali.tfY 
employers' ri.ving demandfor skilled workers. There huve already heen substantial 
increases in the number of students pursuing degrees in computer science over the past 
two years, but there is more that can be done to accelerate normal labor market responses: 
passage of the CU. Bill for America's Workers, approval of the President's proposal to 
dramatically increase funding for training dislocated workers, hroadening employer 
involvement in Sehool-to-Work opportunities, and tapping into America's Job 
Bank/America's Talent Dank, as well as new initiatives such as expanded ~cholnrship and 
loan opportunities. 

• The 11-1 B foreign lemporary worker program must bellXcd, nol simply expanded. The 
program that permits 65,000 foreign temp workers into the U.S. each year is 
fundamentally flawed. Current law does not require employers to recruit or retain U.S. 
workers before hiring foreign temp workers. Even worse, it pemlits employers to layoff 
U.S. workers in order to hire foreign temps. Only new legislation can tix these problems. 

• Any expansion of the H-I B program must he modest and slrictly time-limited. Tight labor 
inarkets cause employers to raise wages, improve working conditions, and provide more 
worker training, and workers to seck more and better skills and climb up the career 
ladder. Introducing more foreign workers into the workforce can danlpen Jabor market 
signals and hold down wages and working conditions. Any increase in the H-JR cap 
should only fill an immediate, critical need while the labor market adjusts. 

• Any expansion of "temporary "foreign worker programs must take jnlo account long­
term Immigration consequences. We should recognize that temporary "nonimmigrant" 
workers Ji'equently remain in the U.S. pennanently. By expanding the H-IB program in 
the short-term, there could be substantial pressure on Congress to increase the number of 
permanent immigrants ltdmitted to the U.S. in future years and high-tech job 
oppoJtunities for U.S. workers could be threatened in the long term. 

Wc look fo)'ward to working with Sel1ato)' Feinstein and Senator Kennedy, and other interested 
parties, on their forthcoming legislation. 
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Record Type: Record 

To: Elena Kagan/OPD/EOP, Julie A. Fernandes/OPD/EOP 

cc: 
Subject: Hl B and the Vp's mtgs with AFL-CIO tomorrow 

As you may know, the VP will be in Las Vegas tomorrow meeting with John Sweeney and the 
executive council of the AFL-CIO. Seems like it would be important to put in a few paragraphs on 
the Hl b issue into his briefing book and to do a Q&A on this. Cece Rouse offered to try an initial 
draft and said she would send it to me, and I can send it to you for reactions/edits. I will also be 
on the trip tomorrow and can emphasize any key points to the VP in his briefing, 

Also, when you get the draft language on the Administration's statement of principles, could you 
send it to me?Don asked if I could catch him and Ron Klain up on this later today. 

Finally, I spoke with Cece for a while after the mtg yesterday, and I am wonderjng jf we cOlild be 
thinking bigger about a training package. I ran some ideas past her iast night that I can explain in 
another note, but a reliminar uestion is how much $ could be available for a packa e. Do ou 
have any sense of this? It seems like this might e a great opportunity to get support (from 
Congress and industry) for a substantial training package, but I realize the budget cycle may be 
working against us. 



I Karen Tramontano 

Record Type: Record 

To: Sally Katzen/OPD/EOP, Elena Kagan/OPD/EOP, Maria Echaveste/WHO/EOP 

cc: Peter A. Weissman/OPD/EOP, Laura EmmettIWHO/EOP, Miriam H. VogellWHO/EOP 
Subject: HIB Visa/POTUS 

At the AFL-CIO Executive Council meeting, the POTUS shopped his idea of a broad/national 
labor/industry partnership re: training of technology workforce for 21 st. Kitty Higgins and I met wi 
Morty Bahr (CWA) the morning after the POTUS visit to follow-up. Bahr as you may know has 
done a great deal of work in this area wi Southwest Bell, Lucent Technologies and many many 
others. I also met wi Ed Fire(lUE) who has done a lot of work in this area wi GE --- Bahr is 
submitting a list of industry and education thinkers and doers in this area for our consideration --I 
will follow-up today wi the afl-cio to see what they have -- following the POTUS discussion, the 
VPOTUS had similar discussion wi the Executive Council ----

I thought this information got to all of you via Kitty Higgins -- can you please let me know the 
status, next steps, etc. I will do the follow-up wi Kitty to see where we are on the POTUS 
intiative. thanks 



GAO Study on Information Technology Workers 
March 23, 1998 

Q: The GAO has concluded that the Commerce Department's study on the shortage of 
information technology (IT) workers has "serious analytical and methodological 
weaknesses." What's the White House's response? 

The Conunerce Department made it clear that their report was never intended to be 
comprehensive analysis of the IT labor market -- they called it "at best, a snapshot of a 
rapidly changing phenomena." 

We do have projections from the Bureau of Labor Statistics that predict that demand for 
workers with IT skills will increase by more than a million over the next ten years. 
However, the data on the supply of workers who could meet this need is less clear-­
which is why the Conunerce Department concluded that further research is needed. 
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Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: Laura EmmettIWHO/EOP 
Subject: INS reform 

Elena, 
I just spoke with Peter re: Hill developments and INS reform. He thinks that we need to develop an 
executive summary that describes the Administration's proposal. This document would also include 
a summar of how our proposal will address Con ress's concerns -- essentially, how our proposal 
will do everything better (services and enforcement) and how the CIR ro osal won t. eter would 
w n 0 use this document to s op our proposal around the Hill. He is anxious to get it early next 
week, to give him enough lead time prior to Doris's testimony on the 31st. We could create this by 
building off of the POTUS memo and the Booz Allen final report (which we were supposed to have 
had by Tuesday -- I put in a call to INS). Should Leanne and I take a stab? 

Also, Peter spoke with Abraham's staff. The are not on a islation --
they indicate tnat they wanted to speak with Kennedy's people before movjng forward. They 
described their bill as a "discussion piece" to get movement on the issue They did, bowe\ler, ask 
Peter what our rxn would be to a bill that raised the cap, but did nothing else. Peter told them that 
we would object. 

Julie 



EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF SCIENCE AND TECHNOLOGY POLICY 

WASHINGTON, D.C. 20502 

March 13, 1998 

MEMORANDUM FOR SALLY KATZEN, NATIONAL ECONOMIC COUNCIL 
ELENA KAGAN, DOMESTIC POLICY COUNCIL 

FROM: 

SUBJECT: 

ARTHUR BIENENSTOCK, ASSOCIATE DIRECTOR FOR 
SCIENCE AND CO-CHAIR NSTC COMMITTEE ON SCIENCE 

H-IB VISA REFORM 

The recent debate on potential worker shortages in the information technology industry 
has focused attention on issues surrounding the H-IB visa program, The National Science and 
Technology Council (NSTC) has been supportive of the central philosophy stated in the 
February 25 Department of Labor congressional testimony concerning H-IB rcforn1. The NSTC 
is, however, concerned about the adverse impact reforms would have on our Nation's ability io 
enter long-term international collaborations, which have contributed greatly to our world 
preeminence in science and technology, Science is an international enterprise with a history of 
cross-fertilization that has stood us in good stead, allowing for the creation of tens of thousands 
of new high technology jobs (e,g" in biotechnology, aerospace industry, and information 
technology) for U,S, workers. In fact, the United States has been leading an international effort 
to break dO\\'l these .types of "barriers" to scientific collaboration, 

It is important to note that it is likely that less than 5 percent of all H-l Bs are held by 
scientists employed by universities, government laboratories, and non-profit research institutes. 
Although it is not advisable to extrapolate from this number too widely, it may be useful to note 
that the National Institutes of Health employs between 100 and 150 H-l B visa holders out of a 
total of roughly 4,500 scientists in the intranlUral research program. Although the numbers are 
few, H-IB visa holders tend to have a disproportionate positive impact on U,S, science and 
technology. 

We need to ensure that reforms designed to protect U.S. workers do not have the 
unintended consequence oflimiting U.S. science and technology and therefore preventing job 
creation. One possibility would be to establish a visa procedure or category that allows 
government research agencies to determine that it would be in the national interest for a foreign 
scientist to remain beyond a 3-year term in order to complete work on specified projects. This 

. mechanism would be available for scientists working in government-funded research conducted 
in universities, government laboratories, and non-profit research institutes. In addition, such a 
policy should address the NSTC's concerns associated with proposed eligibility requirements 
regarding U ,S, worker displacement (including use of term "laid off," which can be inaccurately 
applied to the customary termination of postdoctoral scientists and other soft money researchers). 



From my 20-year tenure as director of the Stanford Synchrotron Research Laboratory 
(SSRL), I can attest to the benefits of international research collaboration. Because facilities like 
the SSRL are very expensive and take a long time to develop, there are only about 20 such 
facilities in the world. Yet, they serve thousands of scientists performing research ranging from 
structural biology to semiconductors. No single facility has the persOimei to design the 
instrumentation needed to serve such a diverse community. Instead, new instrumentation is 
often developed through long-term personnel exchanges. This procedure avoids duplication and 
waste of federal funds. Because it takes a long time to design and activate the instrumentation, a 
3-year limit on such exchanges would decrease their effectiveness markedly. 

This example illustrates that reaching into the global pool of scientific talent should not 
be viewed as a mark of failure to train sufficient numbers of American scientists. Instead, we 
should see this as a vital link that keeps our science thriving in a cost-effective manner and also 
helps in the training of the next generation of scientists around the world. 

cc: Harold Varmus, Director, NIH and Co-Chair NSTC Committee on Science 
Neal Lane, Director, NSF and Co-Chair NSTC Committee on Science 
Ken·i-Ann Jones, Assoc. Dir. for NSIA and Co-Chair Committee on International Affairs 
Duncan Moore, Assoc. Dir. for Tech. and Co-Chair Committee on Technology 
Holly Gwin, OSTP Chief of Staff 

2 
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Record Type: Record 

To: Elena Kagan/OPO/EOP, Julie A. Fernandes/OPO/EOP 

cc: 
Subject: H 1 B 

This is what we are putting in the VP's briefing memo for the AFL-CIO tomorrow on the H-' B issue. Ceci 
Rouse drafted it, I edited it a bit, and then ran it by her again. 

If you think this isn't right. we will have a chance to brief the VP tomorrow on the road. You can leave me a 
message on my voice mail (6-5567) that I should call you to get recommendations on what else we 
should tell the VP, or 

or how else you recommend he respond to an H1B question. We'll have a computer on the plane, and can 
rewrite if needed. Thanks! -- Jon Schnur 

Q: What is the Administration's position on proposals to raise the cap on the number of H-1 B visas 
granted as one strategy to alleviate the alleged shortage of skilled workers in the Information 
Technology Industry? 

A: There is certainly a rising demand for skilled workers in many high-growth industries, like the 
information technology industry. Our first priority is to help U.S. workers get the skills they need to 
get these good jobs. That's why our balanced budget last year made the largest investment in 
higher education since the original GI bill -- with expansion of Pell Grants, extension of Section 127 
(that excludes employer-paid tuition assistance from income tax), and more than $30 billion over 
five years for HOPE scholarships and lifetime learning tax credits. 

That's also why it is critical that Congress pass the G.I. bill for workers this spring, and why we 
continue to very actively look for more ways to expand access to quality training, education, and 
lifelong learning. That's also why I am convening a summit on lifelong learning later this year to 
bring together leaders from labor, business, education, and government to find new strategies to 
help U.S. workers get the skills they need; I invite you to join me in planning this summit. Investing 
in training and education is the critical strategy to power our economic growth and make sure that 
al/ of our people benefit from this growth. 

Our staff is looking very carefully at the arguments being made about the H-l B issue. Couldn't we 
bring you and industry and our people to the table to develop a package that could help U.S. 
workers and power our economy? For example, could we increase the cap as part of a 
comprehensive package that adhered to two principles: providing U.S. workers the necessary 
training to get good jobs and make sure the H-1 B program protects the interests of U.S. workers? 
would welcome your ideas about how to make a package like this work. 

Background: There have been increasing reports of great needs for skilled workers in many 
sectors of the economy. While there are identified needs in fields ranging from truckers to welders 
in shipyards, the need has been expressed most vocally by the information technology industry for 
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IT workers. H-18 visas are one way by which companies can alleviate such short-term needs, 
allowing foreign workers in "specialty occupations" with a 8A (or equivalent experience) to enter 
jobs requiring a 8A. The visas are issued for a 3-year period, and almost always renewed for one 
additional 3-year period. There is an annual cap of 65,000 such visas, and a substantial percentage 
of those receiving these visas reman in the U.S. permanently. Last year was the first year that 
the 65,000 cap was reached; it is estimated that the cap will be reached by May (or so) of this 
year. There are growing calls from the IT industry in particular, to increase the H-l 8 visa cap. 

Two bills could move through Congress next month addressing !hilLissue -- one by Senator 
Abraham, to raise the cap permanently, and a second being drafted by Senator Kennedy to 
increase the cap temporarily. 80th also contain placeholders for education or training components, 
and Kennedy's bill provides for reforms in the Hl 8 program designed to protect American workers. 
80th are discussion bills at this point and could change considerably before getting marked up 
next month. 

While there are estimates of large numbers of vacancies in the IT industry, there is some 
disagreement about the validity of these numbers and whether greater recruiting and training 
would enable U.S. workers to fill these jobs The NEC, OPC, Commerce, and Labor strongly 
believe that we need to stress training of U.S. workers rather than simply lifting the Hl-8 caps. 

While organized labor has not yet been a vocal participant in this debate, they 
generally do not support bringing in foreign workers to fill high-skilled, high-wage American jobs. 
At the same time, they would strongly support reform of the current H-l 8 program to prevent U.S. 
employers from laying off Americans to hire foreign workers and to require that employers 
attest to having attempted to recruit U.S. workers before hiring foreign workers; and they have 
traditionally been extremely supportive of any training initiatives. Many of the possible H-l 8 
reforms could generate disagreement and controversy among those interested in this issue. 

The President was asked about this yesterday at the AFI-CIO meeting and gave an answer 
along the lines of the Q & A above. You will get a longer briefing memo on this issue next week. 
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Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: Laura EmmettlWHO/EOP 
Subject: Hl B visas 

Elena, 

H1 B visas are temporary work visas for specialty workers. They allow generally highly skilled 
immigrants to work in this country for up to six years. Under current law, the annual number of 
H1 B visas that can be issued by the INS is capped at 65,000. 

Historically, we have not used the full complement of H1 B visas. However, the cap was reached 
last August for the first time. Thus, the issue has been presented whether the Administration 
would support raising the cap to accomodate more temporary foreign high-skilled workers. The 
Administration has never taken a position on raising the cap, though we have often spoken of the 
need to place a stron9 emphasis on training American workers to meet the demands of the high 
tech industry. 

Though the question of the H 1 B cap has not been squarely addressed, there have been some 
recent discussions of reforms to the temporary visa program. A couple of years ago, there was 
language in legislation that would consolidate the H1B and H B (the H2B vias program is 
for emporary non-agricultural workers and are generally underutilized; approximately 30,000 of 
the 66,000 allotted are used every year). Such a consolidation would effect an increase in the 
number of available visas for H 1 B uses. According to the INS, at the time that this langua e was 
put forth, the Administration indicated at It was something t at we cou Iso, 
ttre11ll as given gui ance to its a JU Icators about how to best count the usage of H 1 B visas for 
purposes of determining whether the cap has been reached. Under this newer guidance, renewals 
of H1 B visas are not counted as "new" visas for cap-counting purposes. Finally, the Department of 
Labor has advocated for a reduction In the length of stay for H1 B visa-holders from an maximum of 
6 years to a maximum of 3 years. 
" 

On January 12th of this year, Secretary Daley -- at a conference on the information-technology 
workforce shortage in the Silicon Valley -- stated in his remarks that the Administration was 
opposed to raising the cap on temporary visas for high-skilled workers. In an interview with the 
San Jose paper following his speech, he characterized the raising of the cap as "politically not 
feasibJe" and stressed that industry should concentrate on.developing human capital within the 
U.S. According to the article, Silicon Valley business leaders have said that increasing the cap onl 
visas for skilled high-tech immigrants has become one of their top legislative priorities this year. ~ 

The problem with over-use of H 1 B visas is related to a larger issue related to employment-based 
legal immi ration programs. Accordin to man sources, it takes the Department of Labor muc 
too ong (approxlma e y two years in many cases) to do a labor certification, which is a prerequisite 
foran employment-based non-temporary visa. Thus, employers use the H1B as a way around that 
process. If Labor's certification process were more efficient, there would likely be less of a demand 
forthese temporary visas. To that end, the CIR recommended that Labor no longer be charged 
with the responsbility to do labor certifications and some (including Carnegie Foundation) have 
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recommended that the task be contracted out. This position. however, is very controversial and 
strongly opposed by folks at the Department of Labor. 

Leg. Affairs has been unable to locate Abraham's draft legislation on raising the cap. I am trying to 
track it down. 

Julie 

• 
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Question and Answer on HID Visa Issue 

February 23, 1998 

Q: Will the Administration grant more visas to high-skilled foreign workers who are in 
demand by high-tech industries? 

A: The Administration has made no decisions on whether to increase the annual cap on HIB 
visas for high-skilled foreign workers. The issue is complicated, and we are considering 
the various arguments carefully. In reviewing options, our first priority will be to ensure 
that America workers have the necessary training to fill jobs in high-tech industries and 
that they have priority over any foreign workers with similar training. 
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INFORMATION 

February 24, 1998 

MEMORANDUM FOR THE PRESIDENT 

FROM: 

RE: 

GENE SPERLING, BRUCE REED 

ADMINISTRATION POLICY ON SKILLED TEMPORARY FOREIGN 
WORKERS 

We are providing you with this informational memo on the "HI-B visa" issue because the New 
York Times recently ran a story (on it on the basis of a leaked internal Administration options 
memo), and because this is an important topic to Silicon Valley companies. You will be 
interacting with high-tech CEOs during your California trip later this week, and they may ask 
you about this issue. A suggested Q&A is attached. 

Current U.S. law permits 65,000 HI-B visas each year for skilled temporary foreign workers. 
The computer and health care industries are the primary users of the HI-B program. The annual 
65,000 visa cap was met for the first time in FY 1997. We expect to reach the limit again in May 
or June, several months before the end of the current fiscal year. Accordingly, the cap is likely to 
become a legislative issue in this session of Congress. 

The information technology (IT) industry, along with Senator Abraham, Representative Zoe 
Lofgren, and other members of Congress, support either the removal of or a significant increase 
in the HI-B cap. Unions, other worker organizations, Senator Kennedy, Congressman Dingell, 
and other members of Congress are likely to oppose any increase. 

A DPCINEC working group with representatives from Labor, Commerce, State, and INS has 
started to meet to develop Administration policy on: 

I. Steps we can take to work with industry and institutions of higher education to address 
the shortage of workers with IT skills; 

2. Reforms ofthe HI-B program (u., a prohibition on laying off U.S. workers to replace 
them with foreign workers); and 

3. Whether to increase the HI-B cap from its current level of 65,000. 

1 



We believe that our primary focus should be on partnering with industry to upgrade the skills of 
American workers, rather than on proposing an increase in the cap. For example, we 
successfully addressed concerns about the shortage of shipbuilder workers in Louisiana by 
bringing together industry, labor, and state and local elected officials. We ultimately determined 
that rather than a 10,000 worker shortage, the industry needed less than 1,000 temporary foreign 
workers. 

As part of an overall package -- industry commitments to upgrade worker skills and reform of the 
HI-B visa system -- the interagency group is willing to consider an increase in the HI-B cap; 
indeed, at least one agency affirmatively supports increasing the cap in the context of a broader 
approach to the IT problem. However, we do not think that it makes any tactical sense to start 
with this as our publicly stated position. 

Our next step is to meet with high-tech industry executives to develop an "action plan" that 
builds on a series of announcements that the Departments of Commerce, Education, and Labor 
made at a January 1998 conference in Berkeley, California. We hope that we can reach 
agreement with these executives on a comprehensive approach -- which mayor may not include 
an increase in the HI-B cap -- to solve the IT labor shortage. 

Q. Mr. President, will your Administration grant more visas to high-skilled foreign 
workers who are in demand by high-tech industries? 

We have made no decision on this issue. In reviewing our options, my Administration's first 
priority will be to ensure that American workers have the skills they need to fill these jobs, and 
that they have priority over any foreign workers with similar training. The growing demand for 
workers with high-tech skills shows how critical my agerida for life-long learning is -- HOPE 
scholarships to open the doors of college, tax credits for employer investment in life-long 
learning, and making sure that all of our children are technologically literate. 

2 
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Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: 
Subject: First draft of H 1-B memo 

D 
H1B.F2 

Attached is the first draft of the H 1-B memo to the POTUS. 
Please let me know if you have any comments -- and whether 
anyone else needs to look at it. I tried to keep it short and sweet 
and not elaborate the "pro-con" on raising the cap -- since we 
are not asking for a decision. 

I am currently scheduled to meet with ITAA to discuss follow-up 
on the Berkeley conference on Wednesday at 3: 15 p.m. 
I scheduled this meeting well before the H 1-B flap. 

I planned to use this meeting to discuss the next steps on the 
issues raised by the conference (training incumbent workers, 
closer partnerships between industry and higher ed, science and math 
K-12, women and minorities in the IT industry, etc.) and not on the 
H 1-B issue. I will go ahead with this meeting as planned unless 
anyone thinkS it is a bad idea -- people are welcome to join 
if interested. 

Message Sent To: 

Sally Katzen/OPO/EOP 
Elena Kagan/OPO/EOP 
Julie A. Fernandes/OPO/EOP 
Anne H. Lewis/OPO/EOP 
Cecilia E. Rouse/OPO/EOP 
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Record Type: Record 

To: Elena Kagan/OPO/EOP 

cc: Laura Emmett/WHO/EOP. Leanne A. Shimabukuro/OPO/EOP 
Subject: INS reform and H1 B visas 

Elena, 
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Any reform that we recommend to the H1 B program will likely cause employers to raise other 
issues related to immigration and the Labor Department. The following are a couple of policy 
issues that we may have to confront as part of this process. 

1 . Labor Certification 
..., 

As the Labor folks indicated yesterday, employers use the H 1 B program as a way to get 
foreign workers into the country fast -- short application and no labor certification process (as there 
generally is with the permanent employment-based visa program). Thus, any changes that limit or 
more closely subscribe the use of the H 1 B maL'!1'l!.§!UlDWJ2.¥lllLtJllm:US..-Oll_wbaLthey-1leliey,,-is 
wrong with the labor certification process, as presently performed by the Labor Department. 

The CIR recommended that the Labor Department no longer perform labor certification rior 
to the issuance of a permanent employment-base Visa, largely because it takes them..1o.ll...lo.nd 
becaLiSetlie toolll..Jhat they use do not fairly reflect the dynamics of the labor matket. The CIR did 
not suggest an alternative method for testing the labor market to determine if workers are needed 
in a particular job category, but suggested, as part of their overall proposal, that State somehow 
take care of it. The Carnegie folk~uggested,_ informally, that the function could be contracted out 
to a private entity who could do the labor market tests more quickly and maybe better. 

------------------------------------
This is an issue that we likely need to focus on as part of the overall INS reform package 

and as it relates to the H1 B program. As you would imagine, any proposal to change the labor 
certification pro~i~ very.l'on~~.L:.:...p<!r1iQularly..1!!lY.proposalto eliminate Labor's role in 
per~11l9 .. a m-arket-test as a predicate to an ~mploy!"en~-.based permanent visa. 

2. Employer Sanctions 

The CIR recommended that Labor should be empowered to sanction employers for failure to 
verify whether their employees are authorized to work. Under the current system, if a Labor 
Department inspector d!,scovers that an employer is not verifying authorization to work (as 
demonstrated by their not filling out the 1-9 forms), they refer the case to the INS -- Labor has no 
authority to sanction the employer for this violation. The CIR and others have suggested that Labor 
have this sanction authority, in part b/c referrals to the INS for this are almost never followed up 
on. 

In preliminary discussions about this, Labor expressed some concern that their increased 
role in enforcing the immigration laws might chill the reporting of other labor violations by 
undocumented workers. However, Labor already has a role (by checking for 1-9 violations and 
reporting them to INS) and this increased authority could be understood as enforcing labor laws 
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(that relate to the labor marketl. not immigration laws, The chief opponents to this change would 
likely be Republicans on the Hill who are concerned with businesses not being penalized for hiring 
illegals at all. This opposition could be significant. but the concept of sanctioning employers for 
failing to take steps designed to ensure that they hire legal workers is a strong one, Also, this is a 
good companion to our successful push last year to launch an employer verification pilot program, 
to improve the system of verifying whether employees are authorized to work, 

Aside from the concerns that relate to the Labor Department, there are two areas of policy 
decision-making that we may want to resolve in conjunction with the INS reform, These are both 
less pressing, but are likely important to keep an eye on, 

1, State Department and Visa Issuance 

For employment-based visas issued overseas, there are three plal'ers: INS, State and Labor. 
Many (including the"ClR, State and INSI have-commented that this current process is duplicative. 
One suggested reform would i?!'..1Q.lE)!)love State from doing~Qarate anall'sis of the ap[!lication, 
and llmitfngtneiiTols'tochecki."g_W ensure..!bat th.!'re were no international or foreign policy 
restrtctionsonth'Ei-applTcant (checks_with.lnterp.oJ..etc,). Under the current sl'stem, State often 
readjuaicales'tne visapetition rather than ~erform a m'Or'eTimite'd ;;-heck, State has also identified a 
neecrtOf-greater'clarity're'!jarding ultimate responsibility for certain decisions (like this onel where 
more than one agency plays a role, 

We may, as part of our proposed reform, want to better clarify State's role as limited to 
international/foreign policy concerns only. 

2. Immigration appeals 

Under the current system, administrative review of immigration decisions is conducted by 
numerous entities located at the various agencies (State, Labor and Justice). In addition, the 
Bureauo!imiiilgrationAj)jleals (BIAI -- a 15 member p,anei' appointed by the AG -- has nationwide 
jurisdictIon over a' Wide range of cases, including decisions of Immigration Judges in exclusion, 
deportatIon, and removal decisions, Decisions of the BJ.lma.u of Immigration Appeals are.reviewed 
by tna Attorney General. The CIR recommended the creation of an independent body within the 
Execuii~-Eli'ilnchto hear ~eals 0Ummigration-related administrative decisions, including 
depo~_tion .h~ari~gs:.... DecJ!iions by_th~ entity would be binding on the Executive Branch, 

We have not yet fully explored whether the existing immigration appeals system needs 
dramatic reform or, if so, whether we would recommend a solution along the lines of that proposed 
by the CIR. It is not clear that this question has to be answered in the short term, but we may 
want to keep it within our sites . 

.' 
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Let me begin today, Mr. Chainnan, by expressing my sincere appreciation to you for 

affording me this opportunity to share the views of the Administration regarding immigration, 

labor market conditions in high-technology industries, and possible refonns in the H-IB 

nonimmigrant visa program. The Administration shares your interest in the infonnation 

technology industry, as evidenced by our participation in a recent convocation in Berkeley that 

addressed Infonnation Technology (IT) work force needs. Further, as you know from 

Administration proposals advanced beginning in 1993, we believe that the H-I B program needs 

refonn. I would like to commend the Committee for its interest in these issues. 

Tight Labor Markets and IT Skills Shortages 

It is clear that IT employment is growing rapidly, IT labor markets are tight, and they are 

likely to remain so. Although this is true for the national labor market as a whole, given our 

sustained economic expansion and low national unemployment rate, IT labor markets appear to 

be particularly affected. Employment of computer systems analysts, engineers, and scientists has 

been growing by 10 percent a year -- well above the growth of comparable occupations -- and is 

expected to continue growing at a comparable rate through 2006. BLS projects that the U.S. will 

require more than 1.3 million new workers in IT core occupations between 1996 and 2006 to fill 

job openings projected to occur due to growth and the need to replace workers who leave the 

labor force or transfer to other occupations. 
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The underlying dynamics of the IT skills shortage and labor market issue are very 

controversial. Industry advocates say that hundreds of thousands of jobs cannot be filled and that 

these vacancies are raising business costs and hurting u.s. competitiveness. Critics say the IT 

industry: (1) drastically overstates any problem by producing inflated job vacancy data and 

equating it to skills shortages; (2) continues to lay off tens of thousands of workers (~., AT&T 

recently announced larRe lay-offs); and (3) fails to tap reservoirs of talent available by using 

unnecessarily specific recruitment requirements and not providing more training to current IT 

workers. 

It is clear that employment in IT core occupations has grown substantially, that 

unemployment in these occupations is well below the national average, and robust employment 

growth is expected to continue. 

One point of contention is the confusion between job vacancies and actual skills 

shortages. An industry association survey of job vacancies indicates that there may already be a 

shortage of 350,000 workers in the IT industry. However, this may not necessarily be a signal 

that there is an acute shortage of skilled workers. Most industries and firms have job openings at 

any point in time reflecting worker turnover and employment growth. 

Wages growing substantially faster than average can be a reliable indicator of skill 

shortages, but the wage growth record for the IT industry is mixed. BLS wage trends for broad 

computer-related categories show average wage growth between 1988 and 1997 for all 

categories, but with above-average growth in wages for 1996 and 1997 in the lower-skill 

computer-related categories, particularly programmers. At the same, a variety of industry wage 

surveys show larger wage increases in 1996 and 1997 in more specialized, high-skill 
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occupations. 

Educating and Training U.S. Workers 

The Administration believes it is essential to meet the workforce needs of the IT industry, 

as well as those of any other industry, through the education and training of U.S. workers. Our 

first response should be to provide the needed skills to U.S. workers to qualifY them for IT jobs. 

The existence of a tight labor market causes employers to raise wages, improve working 

conditions, and provide increased training to enable currently employed workers to keep pace 

with technology and induce more workers to enter the labor market. The increased demand for 

trained workers induces educational and job training institutions to teach new skills. With more 

opportunities for training, workers acquire skills needed to obtain better, higher-paying and more 

secure jobs, thereby creating open jobs and career ladders for those just entering or reentering the 

labor market -- young people, welfare recipients, displaced workers, and other disadvantaged 

groups. Indeed, the IT labor market has begun to respond to these signals of increased demand. 

A survey of U.S. Ph.D. departments of computer science and computer engineering showed 

bachelor-level enrollments were up 46% in 1996. 

Therefore, tight labor markets and skills shortages create incentives for employers and 

workers to react in ways needed to achieve many ofthe Administration's top priorities: moving 

welfare recipients, out-of-school youth, and dislocated workers into jobs; providing greater 

opportunities for lifelong learning; and raising wages and reducing income inequality. 

However, labor markets are sometimes slow to respond to skills shortages. In these 
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cicumstances, it is often argued that foreign temporary workers are needed in the short-term to 

provide necessary skills while the labor market adjusts and provides U.S. workers with the 

requisite training. Without needed foreign temporary workers, some argue that the IT industry 

may adjust to skills shortages in ways that do not serve the short-term or long-term priorities of 

the country, either by reducing job creation or by moving jobs overseas. Further, it is argued that 

IT industries are so critical to our competitive edge in an array of industries and services that 

disproportionate harm could come to the U.S. economy. 

Even in such circumstances the use of foreign temporary workers may interfere with 

labor market adjustments and may make achieving our other priorities more difficult. It may 

reduce the incentive for U.S. workers to acquire new skills, and fewer employers and institutions 

may be induced to increase training and education. 

Our primary public policy response to skills mismatches due to changing technologies 

and economic restructuring must be to prepare the u.s. workforce to meet new demands. 

Importing needed skills should usually be a short-term response to meet urgent needs while we 

actively adjust to quickly changing circumstances. Increased immigration should be the last -­

not the first -- public policy response to skills_shortages. Accordingly, care must be taken before 

turning to immigration to expand the supply of workers. 

The Administration already has taken significant steps to increase our capacity for 

increasing workforce skills. The President continues to pursue comprehensive reform of the 

Nation's employment and training system by working with Congress to enact the principles 

embodied in his GI Bill proposal. Moreover, in the historic balanced budget agreement of last 

summer, the President insisted on and achieved the largest increase in 30 years in the Federal 
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investment to expand the skills of American workers, including: 

the largest Pell Grant increase in two decades -- boosting the maximum from 

$2,700 to $3,000; 

a $1,500 Hope Scholarship to make the first two years of postsecondary education 

universally available; 

the Lifelong Learning Tax Credit for the last 2 years of college and continuing 

adult education and training to upgrade worker skills; 

a major increase in employment and training resources, including increases for 

dislocated workers and disadvantaged adults and youth; and 

a $3 billion prograrn to help long-term welfare recipients secure lasting, 

unsubsidized employment. 

Further, the Administration announced several new efforts at the recent Berkeley 

Convocation to help address the growing demand for information technology workers: 

A Labor Department Technology Demonstration project to test innovative ways 

of establishing partnerships between local workforce development systems, 

employers, training providers and others to train dislocated workers in needed 

high tech skills; 

The expansion and integration of America's Job Bank and America's Talent Bank 

to allow employers and workers to list and access job openings and worker 

resumes in one integrated system. 

The convening of four town hall meetings by the Commerce Department to 

discuss IT workforce needs, identify innovative practices, and showcase 
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successful models; and 

A joint Education and Labor grant program to expand employer involvement in 

high technology school-to-work programs. 

We think that there is more that we can do to move U.S. workers into high technology 

jobs, and we welcome the discussions that may be sparked by this hearing. We are committed to 

pursuing a continued dialogue with the major stakeholders in the IT workforce issue -­

government, industry, workers, and education and training institutions -- to better define the 

workforce needs of the IT industry and develop appropriate solutions to meet these needs 

involving commitments from each of the stakeholders. Such a dialogue is critical because 

increased immigration, if needed, can be only a small part of the solution to the workforce needs 

of the IT industry. 

Given this broader context, let me turn to the need for reform of the H-IB nonirnmigrant 

program. 

H-IB Nonimmigrant Program 

The H-IB program allows the admission of up to 65,000 workers each year (to stay for as 

long as six years), to meet short-term, high-skills employment needs in the domestic labor 

market. In principle, this can be an appropriate purpose, consistent with our overall goal of 

giving priority to improving the skills of U.S. workers. 

In practice, however, employers do not have to demonstrate any type of employment 

need or domestic recruitment prior to getting a temporary foreign worker. In addition, the Labor 

Department has limited authority to enforce the minimum standards that employers must adhere 

to. Employers obtain H-IB foreign .workers by filing a labor condition application with the 
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Department affirming that they have complied with four requirements: 

that a wage (not less than the local prevailing rate) will be paid to the foreign 

workers; 

that no strike or lockout exists; 

that notification has been provided to U.S. workers and their unions; and 

that the employment ofH-lB nonimmigrants will not adversely affect the 

working conditions of U.S. workers similarly employed. 

By law, the Labor Department can do no more than review these attestations for completeness 

and obvious inaccuracies -- to determine whether an employer checked all of the boxes, made no 

flagrant errors, and signed the attestation. 

Unfortunately, in some cases the H-IB program appears not to operate as a temporary 

workers program with workers coming to this country for a short duration and then returning to 

their home country. Instead, it operates as a "probationary" employment program where 

employers bring workers to the U.S. and, if they perform well, sponsor them for permanent 

admission. Thus, in some instances, the U.S. is never afforded the opportunity to compete for 

the job. 

Many employers, to be sure, use the H-IB nonimmigrant program for its stated purpose: 

to provide U.S. businesses with timely access to the "best and the brightest" in the international 

labor market to meet urgent but generally temporary business needs. I want to emphasize that 

the Administration recognizes the need for this legitimate use of the program. But reform of the 

H-l B program is needed because it does not provide the needed balance between timely access to 

the international labor market and adequate protection of U.S. workers' job opportunities, wages 
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and working conditions. 

Greater protections for U.S. workers are needed because many employers use the H-IB 

program to employ not the "best and the brightest," but rather entry-level foreign workers. 

Minimum education and work experience qualifications for H-l B jobs are quite low -- a 4-year 

cClllege degree and no work experience, or the equivalent in terms of combined education and 

work experience. While some H-l B jobs are high-paying jobs, the education and work 

qualifications result in nearly 80 percent ofH-lB jobs paying less than $50,000 a year. 

The H-IB program is broken in several respects. First, current law does not require any 

test for the availability of qualified U.S. workers in the domestic labor market. Therefore, many 

of the visas under the current cap of 65,000 can be used lawfully by employers to hire foreign 

workers for purposes other than meeting a skills shortage. Second, current law allows a U.S. 

employer to lay off U.S. workers and replace them with H-IB workers -- although employers do 

attest to no strike or lock-out at the time of the application. Third, current law allows employers 

to retain H-IB workers for up to 6 years to fill a presumably "temporary" need. We simply do 

not believe this is right. 

Mr. Chairman, the Administration asked the Congress in 1993 to amend the H-IB 

nonimmigrant program to address these problems. Unfortunately for many U.S. businesses and 

workers, these amendments were not enacted. The amendments requested in 1995 were carefully 

designed to ensure continued business access to needed high-skills workers in the international 

labor market while decreasing the H-l B program's susceptibility to misuse to the detriment of 

U.S. workers and the businesses which employ them. Briefly stated, the amendments would 

require employers which seek access to temporary foreign "professional" workers to attest that: 
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they have not laid off or otherwise displaced u.s. workers in the occupations for 

which they seek noninunigrant workers in the periods preceding and following 

their seeking such workers; and, 

in certain circumstances, they have taken timely and significant steps to recruit 

and retain U.S. workers in these occupations. 

In addition, the Administration urged enactment of another amendment to reduce the allowable 

period of stay under the H-l B program from six to three years to better reflect the "temporary" 

nature of the presumed employment need. 

Enactment of these amendments will help employers actually facing skills shortages, 

including those in the IT industry, obtain needed workers through the H-IB program. Under 

existing law, employers facing skills shortages are disadvantaged because they must compete for 

available visas (up to the cap of 65,000) on a first-come, first-served basis with other employers 

that may not face such shortages. Enactment of the proposed amendments would reduce pressure 

on the visa cap by screening out employers that are not faced with skills shortages and have no 

interest in recruiting U.S. workers. 

Conclusion 

Mr. Chairman, let me conclude by restating that the workforce needs of the IT industry 

can only be met if we take the steps needed to fully develop and utilize the skills of U.S. workers. 

Increased immigration can only be a very small part of the solution and must be viewed as a 

minor complement to the development of the U.S. workforce. Further, let me repeat that reform 

of the H-IB program is integral and essential to eliminating abuses under the program and 

providing greater protections for U.S. workers. Enactment ofthese reforms would effectively 
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allocate a greater share of H-I B visas to employers facing actual skills shortages. 

I appreciate the interest shown by the Committee Members and staff in our views, and 

your thoughtful consideration of them. The Department looks forward to continuing to work 

closely and cooperatively with you and your staff on these issues. Mr. Chairman, that concludes 

my prepared statement. 



A 
) DRAFT 

Arguments Against an Increase in the H-IB Cap DRAFT 1128/98 

• Commerce Secretary Daley has already announced an Administration policy 
opposing an increase in the H -I B cap. 

• The Administration has already proposed reforms for the H-lB program that, if 
implemented, could increase the visas available to meet labor shortages without 
increasing the cap. 

• The Administration's proposals include a reduction in the allowable duration of stay 
from 6 to 3 years. (This could result in a 50% reduction in the total number ofH-IB 
workers that could work in the U.S. at anyone time) 

• Immigration should be the last-not the first-public policy response to labor 
shortages. 

• The magnitude of the labor shortage in the information technology industry is still 
subject to dispute. Wage growth in these occupations is simply not consistent with 
significant worker shortages. 

• Current law already allows up to 390,000 H-lB's to work in the U.S. at anyone time 
(65,000 new H-IB's per year for up to 6 years). 

• Nonimmigrants are inherently more vulnerable/exploitable in the workplace. 

• Increasing the H-IB cap will result in increased immigration in a variety of 
occupations-not just information technology 

• Increasing the H-IB cap will provide greater opportunity and occurrence of visa 
fraud. 
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U.S. DepartmE!nt of Labor 

SKUNKWORKS 

AssiStant Secretary for ~olicy 
Washington, D,C. 20210 

MEMORANDUM FOR ELENA KAGAN 

FROM: SETH~ 
DATE: FEBRUARY 9, 1998 

1". V. I4J 0021009 
IIM\4Ai f""ri ~ ..., ).ill> 1&CL 

SUBJECT: ATIACHED DRAFT OPTIONS MEMORANDUM REGARDING 
THE PROPOSED H-IB CAP INCREASE 

Last Thursday, you asked the Labor and Commerce Departments to draft a memorandum setting 
forth options with respect to the proposal to increase the cap on H-IB visas. Specifically, you 
asked us to identify 2 or 3 '~rniddle ground" options between an absolute "yes" or "no" to the 
proposed increase in the cap. We have had an intensive interagency process since that meeting, 
also involving the INS, the State Department, and Steve Warnath, which produced the attached 
draft memorandum. . 

Secretary Daley, Deputy Secretary Higgins, and senior staff from the INS and State have 
approved the memo. 

The attached memorandum reflects consensus as to the statement, background, and discussion of 
the issue. We did not achieve consensus on a recommended option, although the agencies are 
not at opposite ends of the spectrum. The agencies' views are expressed in the memo. 

As I have mentioned to Laura, the Office of the U.S. Trade Representative may have views on 
this issue since it has implications for our GATS obligations. AcCordingly, you may want to 
contact USTR before sending a memo to the President. Joseph Papavitch would be. a good 
senior-level person to speak with; Peter Collins is the best-informed staff level contact 

I hope this is responsive to your assignment. Please let me know if you need any additional 
information or would like to discuss the memo. 

Attachment 
cc: Julie Fernandez 

Distribution 
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DISCUSSION DRAFT 
Febmary, 1998 

MEMORANDUM FOR: 

FROM: 

SKUNKWORKS ~ 003/009 

February 6, 19986:00 pm 

SUBJECT: Options Relating to Skilled Temporary Foreign Workers 

Existing law pennits 65,000 H-lB visas each year for skilled temporary foreign workers. The 
computer and health care industries are primary users of the H-1B program. The annual 65,000 
visa cap was met for the first time in FY 1997, and is likely to become a legislative issue in this 
session of Congress. 

The information technology (IT) industry, along with Senator Abraham, Representati'l,e Zoe 
Lofgren, and other members of Congress, support either the removal of or a significant increase in 
the H-IB cap. Unions, other worker organizations, Senator Kennedy, Congressman Dingell, and 
other members of Congress are likely to oppose any increase. 

This memo provides options on how to address the H-IB cap issue. Labor Department staff 
have had preliminary discussions with staff for Senators Abraham and Kennedy, organized labor, 
and representatives from the business community and believe that certain elements of the IT 
industry might be willing to forge a legislative agreement. 

Background 

Since 1993 the Administration has sought reforms of the H-IB program: requiring employers to 
"recruit and retain" U.S. workers before hiring foreign temporary workers, prohibiting laying off 
U. S. workers to replace them with foreign temporary workers, and reducing the maximum stay 
for H-lB workers from 6 to 3 years. These reforms, specifically allowed under the U.S. 
commitments made under the Uruguay Round Agreements, have not yet been enacted . 

. This is a very controversial issue. Industry advocates of raiSing the H-IB cap, such as the 
Information Technology Association of America and the American Electronics Association, say 
hundreds of thousands of jobs cannot be filled and that these vacancies are hurting U.S. 
competitiveness. These industry advocates argue that these worker shortages are reflected in 
rapidly rising wages documented by surveys undertaken by industry groups, and changes in 
industry behavior that are consistent with such shortages - increased training, more active 
recruitment, and the creation of a variety of parmer ships with all levels of education. Critics of 
raising the H-lB cap, such as the AFL-CIO, the Institute for Electrical and Electronic Engineers 
and the American Engineering Association, say industry: (1) drastically overstates any problem by 
equating job vacancy data with evidence of skill shortages; (2) continues to layoff tens of 
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thousands of workers (e.g., AT&T recently announced largejob lay-ofl's); (3) does not hire, 
retrain or retain mid-career IT professionals out ofa preference for cheaper workers (e.g., 70-80 
percent of highly-skilled IT professionals are 44 years of age or younger); (4) hires only a tiny 
fraction of job applicants; and (5) fails to tap reservoirs oftalent available to fiU these jobs by 
loosening its very specific recruitment requirements and providing more training. 

Despite controversy over the magnitude of the problem, it is clear that IT employment is growing 
rapidly and that IT labor markets are tight. Accordingly, the Administration announced several 
specific steps to a4dress IT labor market issues at the recent convocation in Berkeley, including: 
(I) a $6 million grant program to expand private-sector involvement in school-to-work programs 
focused on high-tech jobs; (2) a $3 million grant program to establish partnerships between 
employers and training providers to train dislocated workers for high tech jobs; and (3) a series of 
town-hall meetings where representatives of business, academia, state and local governments, and 
employee organizations can discuss IT workforce needs. Further, we are planning to look at 
other options for helping the IT industry, as well as other industries faced with increasingly tight 
labor markets, .meet their workforce needs by better utilizing existing U. S. workers. 

Discussion 

Labor Markets and Skill Shortages 

Demands to increase. the H-IB cap arise from trade association surveys of job vacancies, 
stimulated by the IT industry assertion that the rapidly growing demand for workers has created 
widespread IT worker shortages in a tight national labor market. Tight labor markets, while 
potentially threatening wage-induced inflation, create incentives for employers and workers to 
behave in ways needed to achieve many of your top priorities; hiring welfure recipients, out-of­
school youth, and workers dislocated by trade; providing greater opportunities for lifelong 
learning; and raising wages and reducing income inequality. Accordingly, care must be taken 
before turning to immigration to expand the supply of workers. This Administration has 
expounded the proposition that increased immigration should be the last -- not the first -- public 
policy response to skill shortages. 

The existence of a tight labor market causes employers to raise wages, improve working 
conditions, and provide increased training to induce more workers to enter the labor market. The 
increased demand for trained workers induces educational and job training institutions to teach 
new skills. With more opportunities for training, workers acquire skills needed to obtain better, 
higher -paying and more secure jobs, thereby creating open jobs and career ladders for those just . 
entering or reentering the labor market -- young people, welfare recipients, displaced workers, 
and other disadvantaged groups. 

Labor markets are sometimes slow to respond to skills shortages. In these circumstances, it is 
often argued that foreign temporary workers are needed in the short-term to provide necessary 
skills while the labor market adjusts and provides U. S. workers with the requisite training. 
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Without needed foreign temporary workers, .some argue that the IT industry may adjust to skills 
shortages in ways that do not serve the short-term· or long-term priorities of the country, either by 
reducing job creation or by moving job overseas. Further, it is argued that IT industries are so 
critical to our competitive edge in an array ofindustries and services that disproportionate harm 
could come to the U. S. economy. 

Even in such circumstances, however, the use offoreign temporary workers will interfere with 
labor market adjustments and makes achieving your other priorities more difficult. It dampens the 
market signals of increased wages, improved working conditions, and enhanced job security and 
growth potential so that fewer U.S. workers will be induced to acquire new skills, and fewer 
employers and institutions will be induced to provide more training and education. 

Current H-l B Program 

the existing H-IB program allows employers to import up to 65,000 temporary foreign workers 
each year. The visas last for up to six years. The foreign worker must have a 4-year degree or 
the equivalent in combined education and work experience. The employer must employ the 
foreign worker in a job requiring the minimum level of skills, agree to pay the prevailing wage, . 
give notice to its workers of its use of foreign workers, and attest that there is no strike or lockout 
affecting the occupation. 

As highlighted by a recent DOL Inspector General report, the existing program fails to provide 
adequate protections for both U.S. and temporary foreign workers. Weaknesses in the current 
program include: (1) no labor market test for U.S. workers; (2) no prohibition against laying off 
U.S. workers to replace them with temporary foreign workers; (3) no direct tie to skill shortages 
(some employers use this program to bring in physical therapists, auditors, accountants, and 
lawyers); (4) employers facing skill shortages are disadvantaged because they must compete on a 
first-come, first-served basis with other employers that do not face shortages; (5) nonimmigrant 
foreign workers are tied to one employer and vulnerable to exploitation; and (6) the Labor 
Department has inadeqll.ate resources for labor standards enforcement. 

The H-IB program seldom operates as a temporary worker program with workers coming to this 
country for a short duration and then returning to their homes. Instead, .it operates often as a 
"probationary" employment program where employers bring workers to the United States and, if 
they perform well, sponsor them for permanent admission to this country. This linkage permits 
employers to hire foreign workers without first recruiting U.S. workers and then retaining the 
foreign workers by obtaining permanent immigration status for them. The result is that U.S. 
workers are never provided a genuine opportunity to compete for thesejobs. 

The Administration's proposed reforms, if accompanied by adequate enforcement resources, 
would address many of these problems. In addition, the proposed requirement that employers 
recruit U. S. workers, to the extent that it can be enforced, would reduce pressure on the visa cap 
by screening out employers who are not faced with skill shortages and have no interest in 
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recruiting U. S. workers. 

The IT Skill Shortage 

Employment in high-skill IT occupations -- a major source ofhigh-'\Yage, high-benefit jobs -- has 
been growing by 10% a year and is expected to continue growing at a comparable rate through 
2006. An industry association survey of job vacancies indicates that there is already a shortage of 
350,000 workers in the IT industry. This conclusion, however, is not entirely accurate. The fact 
that there are 350,000 job openings at a point in time, as opposed to jobs that cannot be filled, 
does not equate to a skill Shortage. Most industries and fums have job openings at any point in 
time reflecting worker turnover and employment growth. The IT industry, and any other industry 
with rapid employment growth and high worker turnover, will have large numbers of job openings 
even without experiencing any skill shortages. 

Wages growing substantially faster than average can be a reliable indicator of skill shortages, but 
the wage growth record for the IT industry is mixed. BLS wage trends for broad computer­
related occupational categories show average wage growth between 1988 and 1997 for all 
categories, but with above-average growth in wages for 1996 and 1997 in the lower-skill 
computer-related categories, particularly programmers. At the same time, a variety of industry 
-wage surveys show larger wage increases in 1996 and 1997 in more specialized, high-skill 
occupations. These wage data do not suggest acute skill shortages nationwide, but may be 
consistent with skill shortages occurring in specialized occupational areas and selected local areas . 

. Further, the IT labor market has beguu to respond to these signals of increased demand. 
Enrollments in U.S. 4-year computer science programs, after falling over the previous decade, 
surged by 46% in 1996/1997. Moreover, two-thirds of persons in computer science or 
programming jobs have degrees outside of computer science and information science -- a 
substantial though less visible pool oflabor supply. The IT industry also has begun to establish 
partnerships with community colleges and high schools to develop training programs for U.S. 
workers. 

It is important to note that the H-lB program is not limited to the IT industry. Sevei-at other 
industries where there is no evidence of a skill shortage also use the program. For example, the 
second largest industry user ofH-IB visas is physical and occupational therapy, a field where 
worker advocates claim that there is now a glut of workers. 

Strategy 

The Administration should push hard for its H-IB program reforms and condition our willingness 
to accommodate any increase in the cap on the extent to which the needed reforms are 
incorporated in law. The reforms we have sought will reduce pressure on the cap, better protect 
U.S. workers facing competition from temporary foreign workers, and more closely link use of 
the program to real, temporary skill shortages. Without these reforms, we need to keep the cap at 
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65,000 to provide some element of worker protection. If the Administration's reforms - possibly 
excepting the reduction in allowable length of stay from 6 to 3 years - can be accomplished, we 
would be better able to accommodate greater flexibility in the cap. 

Options 

Any policy response to the perceived IT skill shortage must include three parts: (1) increased 
efforts to expand access for Americans to get these jobs through improved information, job 
matching and education and training; (2) reform of the H-IB program; and (3) if 1 and 2 are 
done, then a temporary increase in the H-lB cap can be considered. The options presented below 
would require expanded enforcement resources (perhaps acquired through user fees) for the 
Labor Department and the INS to ensure that added protections for u.s. workers could be 
effectively implemented. 

The preferences of the Agencies involved in this process with regard to specific options are all 
consistent with the strategy outlined above. DOL prefers options 2 or 3, but would not object to 
option 4 if this option is accompanied by increased efforts to expand access for U.S. workers to 
get IT jobs. The State Department and INS prefer option 4. The Commerce Department prefers 
option 4, but would support option 3. 

Option I: . Maintain cap at curl"ent level with no other change. 

Pros 
• In a tight labor market, allows market to produce the incentives needed for achieving 

other Administration priorities. 
• Maintains maximum incentive for IT industry to train U.S. workers. 
• Confirms policy of not increasing immigration as first response to reports of skill 

shortages. 
• Does not exacerbate existing problems with H-IB program. 
• Strong opening position that is more likely to induce involved industries to bargain. 
• Supported by unions and other worker representatives. 

Cons 
• No new immigration response to perceived IT skills shortages. 
• Will be portrayed as hurting IT industry and U.S. economic growth. 
• Does not provide a lever for enacting the Administration's proposed reforms. 
• Strongly opposed by industry and some members of Congress. 

Option 2: Maintain cap at CUl"rent level, but seek passage of the AdministraJion's 
reform.~ Of the H-IB program. 

Pros and cons same as Option I except: 
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Pros 
• 

6 

Provides greater protections for U.S. workers by requiring recruitment and prohibiting 
layoffs. 

~ 008/009 

• Indirectly addresses the "cap" issue and needs of IT employers facing actual skill shortages 
by screening Out employers, not faced with such shortages, who do not meet reform 
requirements. 

Cons 
• Response to any IT shortages indirect as opposed to direct. 

Option 3: 

Pros 

Maintain cap at current level, but seek passage of the Administration's 
reforms and give administraril'e priority within 65,000 cap to industries 
experiencing skills shortages (or possibly provide for a set-aside). 

• Responds to the perceived needs of the IT industry and, therefore, may gain their support. 
• Maximizes use of the 65,000 visas for shortage occupations. 
o Consistent with position that immigration should not be principal public policy response to 

deal with reports of skill shortages. 
• Does not increase number of workers bound to employer and potential' exploitation. 
o Provides greater protections for U. S. workers by requiring recruitment and prohibiting 

layoffs. 
Cons 
• May be difficult to administer given that it would require a mechanism to identifY labor 

shortages. . 
• May face a challenge from some countries arguingit is not consistent with U.S. 's WTO 

obligations. 
• Likely to be opposed by industries using the H-IB program but not experiencing skill 

shortages (e.g., physical and occupational therapy). 

Option 4: 

Pros 

Raise cap to between 80,000 and 100,000 on temporary basis (with added 
visas to sunset after 2-3 yean), enact Administration reforms, and impose 
additional requ.irement on the temporary visas above 65,000 giving priority to 
intlustries experiencing skill shortages (possibly tie directly to IT occupations). 

o Visible response to skill shortages in all industries. 
o Ties increase in cap more directly to skill shortages. 
o Administration reforms provide greater protections for U.S. workers and screen out 

employers not faced with skill shortages, thereby reducing pressure on the cap. 
o Restrictions on increased cap may be supported by some parts of IT industry. 

Cons 
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• May be difficult to administer given that it would require a mechanism to identify labor 
shortages as well as two separate tracking systems for the visas. 

• Could discourage IT industry from training U.S. workers. 
• Immigration response to deal with reports of skill shortages. 
• Any increase likely to be opposed by unions and other worker representatives. 
• Some employers may oppose the combination of Administration reforms and added 

restrictions on the increase in the cap. 

Option 5; Raise the cap to between 80,000 and 100,000 with no other changes. 

Pros 
• Very visible response to alleged skill shortages in all industries. 

.• Strongly supported by industry and some members of Congress. 

Cons 

~ 009/009 

• Creates the wrong incentives for achieving other administration priorities, by significantly 
dampening incentives for industry to provide training. 

• Immigration put forth as principal public policy response to deal with reports of skill . 
shortages. 

• Increases number of workers bound to employer and potential exploitation. 
• May not deal effectively with IT or other skill shortages because of first-come, first-served 

visa allocations. 
• Opposed by unions and other worker representatives. 



~ Julie A. Fernandes 
03111/9809:47:03 AM 

• • • • • • • • • • • • • • • • 
Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: Laura EmmettlWHO/EOP 
Subject: Yesterday's mtg. wi High tech + advocates 

Elena, 
Yesterday afternoon, Maria convened a meeting with immigration advocates and high tech industry 
to discuss the H1 B issue. Sally, Tom K., Ceci, and Steve Warnath were also in attendance. 
Industry was pushing for an increase in the H1 B cap. Sally and Maria attempted to understand the 
precise nature of the shortages (to identify the skill level needed to satisfy un-filled vacancies within 
the industry). However, industry was unable to break down their need for us. Some professed a 
shortage of engineers (unspecified number), while others s oke e which include 
p grammers no A requirement). 
Industry was reluctant to discuss long-term solutions and H 1 B reforms concu"e t with our 
discussion 0 so-term solutions. They reprented that they have a des erate need now, and that 
they must ave that addressed first. Maria and Sally informed them that the best solution would 
likely be one that attempted to satisfy both short and longer-term issues. 
It was suggested that the group get back together soon (later this week or e rl n k) to 
discuss In us ry s resls ance to orm to 
shortages CQuid be addressed tS€lether. 

Julie 



~ Julie A. Fernandes 
03/11/98 12:49: 1 0 PM 

• • • • • • • • • • • • • • • • 
Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: Laura EmmettlWHOIEOP 
Subject: H1 B visa meetings 

Elena, 
I have spoken with Ceci Rouse at NEC reo next steps on the H1 B issue. We are going to pull 
together a meeting for tomorrow morning at lOam with WH folks and the agency reps (INS, Labor, 
Commerce, State, Education) to discuss the Kennedy and Abraham bills. Ceci is going to ask the 
Labor Dept. to analyze and com are the two approaches for us (particularly the different 
approaches to long-term solutions inc u e In IS. e e er a message, as In that he 
atrend to give us the leg. perspective (i.e., how quickly do we have to move, etc.). 
NEC would like to get back with the industry folks early next week. 

Julie 
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MEMORANDUM 

TO: EMPLOYMENT AND TRAINING WORKING GROUP 
AND OTHERS CONCERNED WITH SKILLS SHORTAGES 

FROM: ANNE LEWIS, TOM KALIL, JON ORSZAG, AND CECILIA ROUSE 

RE: SKILLS SHORTAGES 

DATE: February 27, 1998 

At Tuesday's (3/3) meeting we plan to continue the discussion of skills shortages. We plan 
to discuss both potential long-term solutions as well as potential short-term strategies. In 
particular, the organization of the meeting will look something like: 

• Highlight current political and economic contexts 

• Growth in demand for workers with IT skills 

• What's happening in health care? Other industries/occupations? 

• H1-B issue 

• Potential short-term solutions that would involve business 

• What are we currently doing in partnership with companies? (DOL, 
EdUcation, Commerce) 

• What can businesses potentially do? 

• Better employee outreach/improve partnerships with 
J=aJ. 
cglleges (both 2- and 
4-year) 

• More outreach to under-represented groups (minorities, 
women, persons with disabilities) 

• What questions do we have for companies? 

• What is it they need? (What kinds of workers? How 
highly skilled? Do they need for them to complete 
4-year, 2-year, 6-month programs?) 

• What sorts of programs might make sense? 

• Potential long-term solutions 

Page~1 



.0 What is the current state of play? 
o What are we currently doing to identify "growth" 

industries/occupations/regions of the country? (BLSI 

o What are we currently doing to inform individuals about 
"growth" industries/occupations/regions of the country? 

o What are we currently doing to train individuals for "growth" 
industries/occupations/regions of the country? (DOL, 
Education, Commercel 

o Where should we go from here? 

o Better training? 

o Better information? (Including should we consider an additional 
index to the BLS employment projections? Should we attempt 

. to improve the BLS employment projections?1 

Page 211 
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Record Type: Record 

To: Sally Katzen/OPD/EOP, Elena Kagan/OPD/EOP 

cc: 
Subject: SENATOR WANTS MORE VISAS FOR SKILLED FOREIGN WORKERS 

FYI 

---------------------- Forwarded by Anne H. lewis/CPD/EO? on 03/03/98 09:34 AM ---------------------------

~ ORSZAG J @ A1 
~., 03/02/98'06:16:00 PM 

Record Type: Record 

To: Russell W. Horwitz 

cc: Cecilia E. Rouse, Thomas A. Kalil, Anne H. Lewis, Jonathan Orszag 
Subject: SENATOR WANTS MORE VISAS FOR SKILLED FOREIGN WORKERS 

Date: 03/02/98 Time: 17:38 
SSenator wants more visas for skilled foreign workers 

WASHINGTON (AP) Heeding the pleas of a domestic computer 
industry hungry for talent, a leading Senate voice on immigration 
proposed Monday to sharply increase the number of visas granted to 
high-skilled foreign workers. 

Currently, the United States allows up to 65,000 high-skilled 
foreigners into the country annually. Silicon Valley employers and 
others in the booming high-tech sector contend that cap is far too 
low, preventing them from hiring qualified foreigners for jobs they 
are unable to fill domestically. 

Sen. Spencer Abraham, R-Mich" who chairs the Senate immigration 
subcommittee, said he will seek to boost that visa category to 
roughly gO, 000 people. His legislation also would allow the 
government to let in 25 000 more skilled workers under a different 
category if the quota for high-skill visas is exhausted. 

High-tech companies have been vigorously lobbying Congress and 
the Clinton administration to I,et them bring in more talent from 
abroad. 

Last year, for the first time, the demand for' • H-1 B" visas 
which entitle high-skilled workers to remain in the United States 
for up to six years outpaced the availability. This year, the cap 
could be hit by May, four months before the end of the federal 
fiscal year. 



One industry study estimates that more than 340,000 jobs as 
computer programmers, systems analysts and other information 
technology posts go unfilled because of a shortage of qualified 
workers . 

. 'It's going to cost America jobs and it's going to hurt our 
economy if we aren't able to fill these positions," Abraham said 
at a news conference. 

Rep. David Dreier, R-Cali!., who is introducing a companion bill 
in the House, added: •. We need to do everything that we can to 
ensure that the best qualified people are here in the United 
States, so that our industries are able to remain on the cutting 
edge. " 

Organized labor and other critics contend the industry is 
exaggerating the problem and recruits foreigners to hold down 
salaries. They also su est educatIon an )0 re rarn Id be 
the means 0 Increasing the domestIc talent pool. 

Seeking to address those concerns, Abraham's bill would increase 
by $50 million annually the fundin for educa . . for 7 
low-income stu ents interested in math, compllter science and 
engineering. 

He also is proposing a $10 million increase in information 
technology training for unemployed workers. 
APNP-03-02-98 1750EST 



~ Julie A. Fernandes 
03/04/9804:47:57 PM 

• • • • • • • • • • • • • • • • 
Record Type: Record 

To: Elena Kagan/OPD/EOP 

'cc: Laura Emmett/WHO/EOP 
Subject: Immigration -- H1 B 

Elena, 
I just talked to Peter reo H 1 B. He advises that we should be hard one way or the other on the issue 
of whether we would agree to raise the cap. He further advises that if we want to come down 
hard 1fgalnst It, we should do It quickly. In part, as a signal to Oems and to help to kill some of the 
momentum for raising the cap, while trYing to focus the discussion on the reforms that we want to 
push. Peter does not detect a lot of gray on this issue h folks are either for or against raising the 
cap. However, he had not heard any intelligence on the Kennedy-Feinstein alternative that will 
likelY represent a middle position (with reforms and an increase In the ca .1 He is going to find out 
wh.at e can about Kenne y an get ack to us. 

Also, Tom Kalil has scheduled our meeting with high tech industry for the week of the 16th of 
March. That seems like an eternity. Should I inquire more about getting an earlier date? 

julie 
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03/12/98 11 :41 : 19 AM 

• • • • • • • • • • • • • • • • 
Record Type: Record 

To: Elena Kagan/OPO/EOP 

cc: Laura Emmett/WHO/EOP 
Subject: H 1 B 

Elena, 
This morning, the WH group (including NEC, Peter and Maria) met with Labor, Commerce, INS, etc. 
to discuss the policy and legislative strategy reo H 1 Bs. Gene wants to bring this issue up at the 
NEC principals meeting this evening (6pm). Sally would like either you or Bruce to attend. 

Ceci and I are putting together a memo that describes: context for this issue; the Kennedy and 
Abraham bills: polie\, options Ii.e .. 111 do we want a temporary increase in the cap, plus reforms 
and training OR do we want no increase at all; (2) would we oppose an increase (temporary or 
permanent) in the ca that does not 'nclude reforms and adequate training); where we think the Hill 
is; and options for Ie islative strate (including whether and how we shou wor Wit enne ). 
You will ave that in advance of the meeting. han s. 

Julie 



~ Julie A. Fernandes 
0311 0/98 10:41 :49 AM 

• • • • • • • • • • • • • • • • 
Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: Laura EmmettiWHO/EOP 
Subject: Immigration -- H 1 B 

Elena, 
I got a draft of the Kennedy bill last night. This is what it does: 

1. Increase of cap to 90K for FY98, FY99 and FY2000, then reducing to 80K in FY2001 and 
back to 65K in FY2002. This increase is completely off-set by lowering the cap for H2B visas. 
H2B visas are general temporary workers (not necessarily "skilled") that require a labor certification 
for use. 

2. Requires the Com troller General to conduct a study (by Oct. 1, 2000) that assesses labor 
market needs for high tech workers. Study would project nee s In 2001 to 006. 

3. Creates a Labor Opt. loan program for training high tech workers. Secy of Labor to set 
criteria for which programs would qualify. Secy of Labor to set a fee for application for H 1 B visa 
(not to exceed $500). Money would go toward endowing the loan program. 

4. Provides for stiffer enforcement of misrepresentations on the labor application. Up the J 
penalty to $10K (from $1 K). Also, provides for regular, random audits by the Dept. of Labor (to 
determine whether what was attested to in the labor application is true). 

5. Recruitment and no lay-off requirements prior to issuance of H1 B visa. 

julie 



March 12, 1998 

MEMORANDUM FOR NEC PRINCIPALS 

FROM: CECILIA ROUSE AND JULIE FERNANDES 

SUBJECT: H-lB VISA REFORM 

There have been increasing reports of skills shortages throughout the economy. The 
information technology industry is the most vocal and visible industry to claim a shortage, 
however, shortages have also been argued for truckers, welders in shipyards, and other such 
occupations. A study by Virginia Tech (for the Information Technology Association of 
America) claims that there are 350,000 job vacancies in the information technology industry 
nation-wide; the Washington Post reported there are 19,000 such jobs unfilled jobs in Virginia. 
While job vacancies alone do not necessarily imply a "shortage," the President has spoken of a 
large-scale labor shortage within the IT industry. 

H-I B visas are one way by which companies can alleviate such short-term "skills 
shortages." The H-lB visa category allows foreign workers in "specialty occupations" \Vith a 
BA (or equivalent experience) to enter jobs requiring a BA. The visas are issued for a 3-year 
period, and almost always renewed for one additional 3-year period. There is an annual ca of 
65, 0 suc visas. While we know that a substantial number of individuals who enter through 
the H-IB visa program remain in the U.S. permanently, there is insufficient data to confirm as to 
the kinds of occupations that are filled with these visas nor who uses them (we do not even ~ 
the industry break-down the number ofH-IB visas issued since we onl have information on 
applications). Last year was the first year that the 5,000 cap was reached; it is estimated that 
die cap will be reached by May (or so) of this year. Thus, there is growing pressure, from the IT 
industry in particular, to increase the cap. 

Proposed Administration Policy 

The administration's proposed policy is based on three principles: 

• First, we must to train American workers to meet the demands of our 
rapidly changing economy; 

• Second, we must reform the H-IB visa program to better protect American 
workers; 

• Third, as part of a larger, comprehensive, package that seeks a long-term 
solution to future employer skill needs, we would consider raising the cap 
on H-I B visas to address the short-term needs of employers (in particular 
the IT industry). 

Legislative Vehicles 
There are currently two legislative vehicles for raising the H-I B cap: a bill introduced on 



March 6th by Sen. Abraham (with co-sponsors Hatch, McCain, DeWine, and Specter) and a bill 
that Sen. Kennedy is currently drafting. 

Abraham BjII (S. 1723) 
Facts: 

Pros: 

Cons: 

• Permanently increases the cap on the H-lB visas to 115,000; 
• Increases the penalty for willful violations ofthe H-IB program, but eliminates 

penalties for less than willful violations; 
• Establishes a new visa category, H-l C, for health Care workers; 
• Allows DOL to conduct random inspections of willful violators (for 5 years), but 

does not appropriate additional money to do so; 
• Weakens the current "prevailing wage determination" which requires that H-IB 

visa workers be paid the higher of the prevailing or actual wage to similarly 
employed workers. The bill stipulates that factors such as years of experience, 
academic degree, institution attended, grade point average, publications, and 
personal traits deemed essential to job performance be considered; 

• Repeals per-country limitations; 
• Transfers authority from DOL to the Attorney General to make determinations on 

labor conditions; 
• Authorizes $50M be added to the State Student Incentive Grant (SSIG) program 

to create scholarships for low-income students majoring in mathematics, 

• 

• 
• 

• 
• 
• 

computer science, and engineering; the bill provides for dollar-for-dollar matching 
of funds by states; 
Authorizes $8M for the Secretary of Labor to create an Internet talent banle 

Contains an education/training component, albeit a limited one; 
Helps to fund the DOL Internet talent bank. 

Calls for a permanent increase in the number ofH-IB visas; 
The size of the increase IS quite large; 
Does not include reforms ofthe H-IB visa ro ram that hel 
wor ers (in act, It we ens the existing program by eliminating penalities for less 
than willful violations and by essentially repealing the prevailing wage 
determination requirement); 

• The scholarships are tied to particular fields (that may not be in shortage in a few 
years.) 

Kennedy Bill -- Draft 
Facts: 

• Requires attestation of having attempted to recruit U.S. workers; 
• Requires attestation of not having laid off a U.S. worker within 6 months of 

having filed, and committing not to do so for 90 days after filing; 
• Includes benefits and other non-wage compensation in the determination of the 



• 
• 

• 

• 

• 

Pros: 
• 

• 
• 

Cons: 
• 

• 

Timing: 

prevailing wage; 
Provides additional enforcement power to the Secretary of Labor; 
Increases the cap temporarily (increases to 90,000 for three years; 80,000 in FY 
2001; and 65,000 in FY 2002 and thereafter); 
Off-sets the increase in the H-I 8 program (over 65,000) with decreases in the H-
28 visa program (for temporary unskilled, non-agricultural workers; note: it 
hasn't ever reached its cap); 
Establishes a loan program ($1 O,OOO/person) to enable indiyiduals to obtain 
training necessary for hi-tech industries; 
Levies a user fee of not more than $500 per application to administer the program, 
endow the loan program, and to help fund enforcement activities associated with 
the program. 

The increase in the cap is temporary (and neutral with respect to the total number 
of temporary foreign workers); 
Reforms the H-IB visa program in ways that protect U.S. workers; 
Ha~a modest training component. 

The training component is weak. 

$500 used fee may conflict with obligations under the GAIT. 

Although mark-up of Abraham has yet to be scheduled, it is likely to come any day. Kennedy is 
working quickly on the theory that the best defense is a good offense. The House also intends to 
take up the issue, again without any firm timeline but in response to mounting pressure. 



Questions to Consider: 

I. Should we be aligned with Kennedy? 

2. How do we get the IT industry on board? 

3. What should our legislative package look like? 

4. What is our strategy re: raising the cap? 

5. What kind of outreach should we conduct? 
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Tho Amarican CompetltlVDnll&ll Act 
Introduc:ad ~ 

Senatar Spencer Abraham and ~epl'Dllahtativ. DavId tlrelar 
. . ~, " ,.... . "'" 

~003 

The Amarh:an CompetitiVeness Act WiII',!:Ialp:U.S: GQmpanles.kI remain 
campetltlve in global markets and to ~and educ:atio"al ilInd training oppartur:'llties for 
American students and worleers. The legjslatiOn wRI increase the number of skilled 
t~mporary war\Cers we allow into the Un~ $lj,iles' and create 2,0,000 new sc:i1alarsmps 
~ 'ie:::rf::Jr lOW-Income, stude"ts to study mB'th, eng~eer:ing, and compmer science in our 
colleges and universities. The bill will also han; lceep. American compslnies in this 
country, saving American jobs and cantrlbI.{tlnS'~, the growtn,of in ... tI.&.ecoOomy. 

The rapid pace of innovation and 9rowtt1,pf'technology, combiJled with record 
low unemployment in many areas, has cteatei:l,i,In.untenabI6 situation - Aml'lril':;'l'" 
leading high tech campaniBS, the engine of m~ct1 ¢ ~he nati~n's growth, canl'\¢ find 
enough skiuea worKers. Unless addressed, thi~ glip Ulreatens to drivo many of theif 
ke~ facilities affshore. The HudsC!n Instit'~ estlma!es tbat the u,,~dd\"eSSed shQrtage 
of sKilled wor\ter'5 throughout QUI' economy will res,:,!t in a 5 percent drop in thegl"lJwth 
rate of GOP. That translates Into about $201) billion. In lost oLrtput. nearfy $1,000 fer 
every Amtuican. ,,' • ,~, < . , . ~' , 

The r.iatio1'lal Software Alliance, a ~lisqrtlLlFij Of ~n~ed gpllemment. 
industry, and academic leaders that includ~B tlie U.S'. ArrfN. N"vY; anlt;{ Air Force ' 
concludes that the current se\'ere understaffirui coUld lead to 1nf1atian 'stli'J loWer 
productivity. and threaten Amerlca's CClrnpetltl."enesS~ nie D.epartrnent cit La~or's 
figures project that our economy .'Jill produC!O mcra:than , 3C,000 ii]fQrma~c.r, 
technology jobs in each of thli! next 10 yeats; ~r a total of·more tbs'1'P million, But the 
d ala also sussest our univeJ'8mes will Prod4ce .feSI> than ~,qLlQrter i:lf'1the l.'IeCessary 
number of infonnation technology graduateS ~,Br tno rieit'1D·year8.·,(~rginla Tech 
study cond uc;ted for the Information Technology" Assoclallon,of AmerfQ (IT AA) 
estimates that there are more than 340.000 hiahly skilled positions glling unfilled in U.s. 
companies. High tecnfinns view this iilS a crisl~, with mol'!3 than 70 PI~rcer)t identifying It 
::~ mo ic:::ding COlmer to thair companies' groW\h aljd CClmpetitiven~'S \n:global marKets, 
",':cufQing to IT AA, • ::' '.... ' '... ..',' 

This year a related Crisis will occur peJ:h~ps al!! ·eaMy ~s May ·when. the nation's 
businesses and universities reach the cap of 6~;ilOO.imposecfon H~1 B ~as for highly 
skilled foreign-born professiQnals, H-1 B tCIJ'PU~IY ~ia;is.iii,l~ v.alia fC!r Ii years. Ther:;e 
;::::;-:!:r;:r;:;;r.:nts ::::::nnot stoY parman!"ntly unl~s~pon6or~ by:an er:nplaver ~lJd, 
2e!12r~It',' speaking, undergoing a long proced~re tor'an-emplr:wriiElnt-basedimmigrant 
visa. Individuals on H·1 B visas cannr;rt be p6Id''!ess'tflan the 'Pnwa1lit,g 'Or 'average wage 
in that occupation for that geographic area.. : '., .,.. , 

Last year. the cap of ISS,DDD was hit at the end of August, c:ausing<!!:5:r..:~tion. !t I::: 
expected to be reached In May this year. With the ~cklogs1tlat ~llloCcur. the 'cap will 
U~ nil ~ariier eacn year. until, practically $pe~kii:ig, c,ampi':!n.ies:cim j;~ IOfl:ger tibLlnton 
iOrt abiiitylo hire any nonimmigrant professlon .. ~. Theica~ qf 8S,OOQW2S, chosen 
arbitrarily in the 1990 Immigration Act. anrJ.~inc$,,\~~ ~me' the U.s. '~~ccinomY"and 

.. . .' . .' . . . . 
'.' 

.~ 
. r ~ 

~ , P. 

• ,!~ •.. , . 

" . '. .' . ... .. '. . .. - '. 
,. ,. ;. "04 

" ' 

, .' 
..... .. 
, .'., . 

, - . . ~. :~' . 



.. 

• 
.i 

03/03/98 19:31 ~004 . " , 
.~ ". ~ a.' 

WDrld'oree has Increased substantially, wtlile the cap ha!l remained uncthanged." 
Through wiSe investments in human capital we can gj,(e American kids of all 

backgrounds, including kids whose opportunities seem "Severely IImltet:l, the chanCEl to 
be pr;rt of the new high-teeh eccnomy" The legbllation would gjve U6 tima to formulate a 
IQng-term solution, allowing us to produce moll! of the dome!itlc talenfW9 need to keep 
our Industries r;:ampetitiVl!l and here in ArneriCii!,; The qulHltien Is not: Co we anow more 
skilled professionals to enter "the. cauntry ~r do .we help .natills-.\;lOITi. students pursue 
these fields?" ClearlY we mu$t do both. . . ..:"" ." ... ." .. 
The American Compatltivanass Act will: . ~ , , " . . ": . : . .' ,. 
0-. . 

Incl1l •• a Acceh to Sltmed Pe,sannal for UtS. Carripanla~".nd iJniiv8nsiUBS" 
Tg be CCltain theIo are 6u fficient H-IB vi&as for this:Y!=8[, lbe bili incrcuC/i tlw captD twice 
the total thaT. will be acbiaved for the: first 6 mgntbS of'fY 1998 (through March 31). for a 
likely 12-momh tow of apptoJimateIy 9O,OOOforFY ~~98based·0ZI. cutreJIt INS Clara. Then, 
ill~ .. ilLa~ is insllfGr;icm in a ~ ycar, • Of FY 1999,.otber tewp011U'Y "visas tblit Congress 
has already authorized (Ho2B visaI;) that wen1 ~j,g fr1 the: previous year ",Duld be available. 
Thetll would be a cap of 25,000 ODthe number ot'H-2B visas that Coull! be 1IIlI.dc available in a 
given yc;rr. 'l'h= bill wcmld also remove from the H·IB pro~ specialired health-eare 
WgrkeI"5, includlng physical and OCCIlpa.tiODal ~i5IS, ancfPlace them into a~" ~onry 
"is~ ,=~\o:gon' called H·le. Thilt cntcgory will Sc limited to 10,000 per f~ca.l yw . .'"' 
For~ign-bom professionals who lJIaY remain m.~-united States pmman'ently will "remain 
limited by the 140,000 limit on emplo)'tl1eI1l-based" iimnigrant. yisa~. This I:lllp would. remain 
lUIlOuched. " ~ " " .." . " 

Create 20,000 New ColIClcClI schol=rahlpa'~~~"u~ily "for LoW'lnCOm~" Student- In 
Math, ~nglneerlng, IIlp!t Computer Scl8n~ .... " . ~ .• -"".::~" 
The bill authorizes $50 million to bead~ed tQ the State Student Incenftive Grant (SSIG) 
prQsram in order to (;(eate at least 20,OOO"schplarships a year for low-·jncome"students 
pursuing an associate, undergradua1e, o(gladLlate level"degree in·m~themalics" 
computer science, and englneerine. The bil~.prCvides dcUar-for-clollar federal matching 
runci~. ihat wili grow to $100 million with state "rj)atc~in9' ThE! 6chclarsnips will be $5,000 
t:iach, .' ..... ::-. . . .' 

Increase TrainIng lind Jab Support For ffiu l1nemplaysd . 
Vit!wing t!Queation and training as tne majqr tong-term a{1swe(tl to the problems 
."mi· :.:" ""., rtow raee. the bill authcrizes $1 Q mQlicin ~"year to lra1n unemployed worketb 
i~ ~a".1.' skills for the information technology jnd~try.::The bill'also authojizes $9 mlllien 
for improved online talent banks to facilitate joSISes"rch=rand'tl're matching of-skills in 
high technology. . " "" "," ".,""".". 

-..... : . .~ . 
"' . 

ToughunEnforcement Panaltla. and Improv:e" Operation cif the H .. 1 Ii Pragrarn. 
I ne Dill raises tines sUbstantially fOr willful viQla~Qns.'"of ttJeH.; B program, from"the . 
currenl $1,000 to $5,000. 1lie bill adds new.elJrprcajnent POW!9f by" Creating"' "" 
probationary periods of up to five years for wlllf41 violators ofth't= H-1i:1 program. During 
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the probationary period. such firms are s~bJeCt to ~pandecl Department of Labor ·spot 
ir.s~:;ctivns· at the egeney's discretion. The bi/l. alao in,C/~des reform,s to achieve greater 
accuracy in determining prevailing wages for C!Ompanie ancl universK:les. . ..' 

" 

Ellmlna. Dlacrlminatlon In EmPloymantViau' 
Modifies per-ccLflltry limit on 1!lmployment-based visas to addl'l!$5 dlsl~mlnatory effedb 
of cunent treatmant of employme~aser::l inimigrants on nationals fn:Jm oertain Asian -.- " . ',., . 
I ... w ..... i, .. 4'i::t. ... "",.,o, ", •. " :.~. ~'" . t, ~~. ~ ;. . . ,. ~. '. 
Aid Higher Education, Charltle., and ~~'Mon~raftt'OrDlnlZat[OM 
In addition to allowing American iJniver&ities anlS other no"13rofi!D InCieased access to 
skilled personnel, the bill overturns the Hathaway Decision Py requiring the Department 
of Labor to permit prevailing wage calculatijJl)s fer u!"iyersitie&, charitifes; and o~r 
non-profit organizations to be differentiated. frOjn tha$e of for~ etrtities • 
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